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A GOOD 
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BUILDER 


Kitchen Range Models, from 
2 to 12 cups .......$2.95 up, 
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Each Kitchen Range Model Silex Glass method of coffee making in glass... 
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they're used every day . . . brew top- 
quality coffee day in, day out. 


So don't fail to take advantage of 

rich load building possibilities that Sik 
Glass Coffee Makers offer. A Silex p 
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OILOSTATIC 


(Reg. U. S. Pat. Off.) 


TRANSMISSION SYSTEM 


ILOSTATIC is not offered as a gen- 
eral substitute for the usual type 
conduit construction in which distri- 
tion and transmission Circuits are car- 
ed beneath busy city streets. Rather, it 
offered as a reliable, rugged and flex- 
le underground cable construction 
pable of effecting large savings in 
bpropriate applications. 


h open country and for many routes 
pproaching heavy load centers it can 
ten compete with overhead line con- 
ruction. It is particularly applicable 
here overhead construction would in- 
lve high right-of-way costs and where 
ere are physical conditions adverse to 
wers or pole lines. 


ILOSTATIC will solve perplexing 
oblems that may arise in connection 


1938 Marks Our 60th Year of Service 


(BA THE OKONITE COMPANY 


with electrification projects, tunnels, 

bridges, railroad embankments, high- 

ways, airports, parks and golf courses; 
or in crossing swamps, rivers, lakes and 
bays. 

Distinctive features of OILOSTATIC: 
NO DUCTS. NO LEAD SHEATH. NO 
VOIDS IN THE INSULATION. 
HIGHER DIELECTRIC STRENGTH. 
GREATER INSULATION STABILITY. 
HIGH CURRENT CARRYING CAPAC- 
ITY. NO PRACTICAL VOLTAGE 
LIMITS. 


Two OILOSTATIC installations, one at 
132 kv. and one at 66 kv. are already in 
successful operation. 


Our engineering services are always 
available. Inquiries on specific projects 


Founded 1878 


EXECUTIVE OFFICE: 
HAZARD INSULATED WIRE WORKS DIVISION 


New York Boston Seattle 


Philadelphia Los Angeles Pittsburgh 


a '| 


are invited. 
PASSAIC, NEW JERSEY 


THE OKONITE-CALLENDER CABLE CO., INC. 


Chicago Dallas Detroit Atlanta 
St. Lovis Washington in Francisco 





KONITE QUALITY CANNOT BE WRITTEN 


INTO A SPECIFICATION 
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HE Federal Power Commission was 

created by an Act of Congress in 1920 
known as the Federal Water Power Act. 
No withstanding the mouth-filling, high-sound- 
ing title, the older Federal bureaus regarded 
it as a mousy little upstart operating on a 
proverbial shoe string. For a decade it didn’t 
even have a full-time membership, limping 
along on such occasional attention as could 
be given to its affairs by three hard pressed 
cabinet officers, who constituted its ex officio 
membership. A permanent secretary and a 
handful of other full-time assistants worked 
hard enough, but as late as 1930, the noted 
American author, William Atherton Du Puy, 
was joshing the FPC as follows (in the July 
24th issue of the ForTNIGHTLY of that year) : 


“There was once a person who bore the 
impressive name of George Washington 
Whitehead. His friends used to ask their 
acquaintances if they knew George Wash- 
ington Whitehead and when they did not they 
were likely to feel themselves at quite a dis- 
advantage. After having repeatedly paraded 
this euphonious name they took pleasure 
in bringing these acquaintances face to face 
with its possessor. The whole matter took 
on a different aspect when he turned out to 
be only a kinky-headed pickaninny with one 
gallus. 

“There are those who have used the term, 
‘Federal Power Commission,’ in a way that 
is not entirely dissimilar.” 


LESTER V. PLUM 


The Federal Power Commission has definitely 
graduated from the status of a mere licensing 
board. 


(SEE Pace 67) 
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SAMUEL SLAFF 


He believes that as long as rates are fixed 
on value, value should be fixed on economic 
reality. 


(SEE Pace 74) 


How times have changed! Only last month 
President Roosevelt signed the Lea Bill which 
places all interstate movements of natural gas 
under the regulatory supervision of the Fed- 
eral Power Commission. And this is only the 
latest step in a number of successive strides 
which began when President Hoover, during 
the summer of 1930, signed the bill which 
established the FPC as a “full-time” independ- 
ent regulatory commission of five members. 
In the interim, the power and prestige of the 
FPC have grown, not only by congressional 
resolutions and authorizations, but as a result 
of the public recognition given to the indus- 
try and accomplishments of the membership 
and staff of the commission. Today the FPC 
ranks with its older sister commission, the 
ICC, as the outstanding example of Federal 
regulation of utilities. 


¥ 


é $a newly created power of the FPC over 
the natural gas industry is, as Kipling 
would say, “another story” and it will have to 
wait for a later telling—presumably after the 
FPC has made a little more headway ironing 
out its new organization problems and in ana- 
lyzing the new statute. But in this issue we are 
presenting an article designed to show just 
how far along the jurisdictional road the FPC 
has come since the days of its struggling i- 
fancy as a perfunctory licensing board. From 
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In POWER PIPING...it's ]&L Seamless 


for safety, dependability, economy 


With J & L Seamless Pipe carrying the load, you are sure of the 
utmost in safety. There can be no failure at or near a weld... for 
there are no welds... no weak spots. 

Installations in power and manufacturing plants all over 
the country are proving the merits of J & L Seamless. The 
piercing and rolling process by which Jones and Laughlin 
manufactures Seamless Pipe literally rolls extra life and 
extra strength into every length of J & L Seamless. 

Gain the extra advantages .. . the longer life... the 
greater safety ... that J & L Seamless Pipe gives you. 

Make your maintenance dollar go farther. Specify Jones 

& Laughlin Seamless Pipe for all your power and process needs. 


OTHER J&L PRODUCTS 
Seamless Boiler Tubes... Seamless Condenser and Heat Exchanger 
Tubes ... Welded Steel Pipe... and a variety of other steel 
products for maintenance and manufacturing. 


JONES & LAUGHLIN STEEL CORPORATION 


American Irow ano Steet WORKS 
PITTSBURGH. PENNSYLVANIA 


MAKERS OF HIGH QUALITY IRON AND STEEL PRODUCTS 
SINCE 1850 


J&L—Always Making Finer Carbon Steel Products for New and Better Uses 
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this article it would appear that the FPC is 
seeking to dominate the electric light and 
power industry of America more than any 
other regulatory body or group. of bodies. 
If this program continues, the day may come 
when the state commissions will be maneu- 
vered into the position of regulatory satellites. 


Lester V. PLum, author of “The Federal 
Power Commission Grows Up” (beginning 
page 67), is at present an instructor in the De- 
partment of Economics at Princeton Univer- 
sity, from which he graduated Ph.D. in 1936. 
Dr. PLum received his earlier training in his 
native state at the University of Washington 
(A.B. '29). Since 1933 he has been making a 
careful study of the work and background of 
the FPC, and in the process has written sev- 
eral magazine articles on the subject. 


¥ 


prio AND GEorGE SLaFF, whose article on 
the “Place of the ‘Substitute Plant’ in 
Utility Valuations” starts on page 74, are broth- 
ers in law as well as blood. Both are grad- 
uates of Leland Stanford University Law 
School (but GrorcE took his college work at 
Harvard, while SAMUEL received his college 
training also at Leland Stanford). For the 
last half-dozen years or so, the SLAFF brothers 
have specialized in representing the “consumer 
side” of various utility controversies. Al- 
though their firm office is located in New York 
city, they have appeared before various reg- 
ulatory commissions, including the ICC and 
ranging as far as Kentucky, where they ap- 
peared as special counsel for the city of Louis- 
ville against the local telephone company (won 
their case, too). 


JOHN H. FERGUSON 


Is Pennsylvania, the home of protective tariff, 
beginning to flirt with utility socialism? 


(SEE Pace 84) 
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GEORGE SLAFF 


Logically applied, the reproduction cost theory 
demands the use of a hypothetically model 
property. 


(SEE Pace 74) 


C is an interesting fact that although the 
number of customers of electrical utility 
service in the United States has grown stead- 
ily from less than a hundred in 1882 to more 
than twenty million, the total number of plants 
has diminished since the wartime peak of 
6,542 (U. S. Census 1917). This downward 
trend affected, until recently, both publicly 
and privately owned plants. Thus, according 
to the U. S. Census of 1922, there were 2,581 
public plants and 3,775 private plants. The 
last available U. S. Census of 1932 shows only 
1,802 municipal and 1,627 private systems. 


Since the New Deal, however, the number 
of municipal plants has been on the increase. 
Whether this is just a temporary reversal, 
caused by the stimulation of Federal loans 
and grants, is a debatable question and an 
interesting one. Restricting his study to the 
state of Pennsylvania, JoHN H. FeErcuson 
(Ph. D. ’37, University of Pennsylvania), a 
teacher at the Pennsylvania State College, has 
written an article on the “Public Ownership 
Drive in Pennsylvania.” The author is a na- 
tive Nebraskan who received his early train- 
ing at a small Quaker college in that state. 


FoLLowING our annual custom, we are re- 
printing in a forthcoming issue of Pustic 
Uriuities FortNicHTLy, the text of the princi- 
pal addresses to be delivered at the sessions of 
the Public Utility Law section of the national 
convention of the American Bar Association, 
to be held at Cleveland, Ohio, July 25-27. 


Ae Chit 
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The Meter Reader’s Book 


is the KEY to 
Public Utility 
Bookkeeping 


From the sheets of the Meter Reader’s 
Book consumption figures are extended. 
rom it figures for charging are drawn. 

This is true no matter what type of 
ookkeeping system a public utility com- 
any employs. 

The man who reads meters will not, 
owever, keep this in mind. He will rest 
is book against damp cellar walls—he 
ill smudge it—treat it carelessly. For 
at reason public utility companies need 
eter readers’ books which are long wear- 
g—shaped to fit the hand conveniently, 
nd which provide a firm level surface for 
aking entries, 


The Baker Vawter-Kalamazoo, Divi- 
sion of Remington Rand, recommends, 
therefore, Meter Reader’s Binder No. 284. 
High compression binding at the margin 
forestalls any possible loss of data in 
transit. Covers come in Bakelite canvas, 
artificial leather, aluminum or fibre. They 
are practically indestructible and provide 
protection against moisture, dirt, acid or 
other destructive agents encountered in 
places where the binders are used. 


Baker Vawter-Kalamazoo, Division of 
Remington Rand, provides a special rack 
for use of those public utilities employing 
“the unit plan of bookkeeping”. 


cA phone call will bring a 
Remington Rand Loose Leaf 
Specialist to your desk. 


AKER VAWTER-KALAMAZ00 


Loose Leaf Division of Remington Rand 
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4 new precedent in body design 


because it is the most satisfactory and economical solution to the crew 
compartment problem; 


because it is the safest public utility body ever designed; 
because it provides more available length for the same overall dimension; 


and because it has a uniformity of appearance possible only in an integral design. 


Up-to-date equipment for the 4406 body 
includes a caboscope for viewing overhead 
wires, a vacuum clutch winch, and a uni- 
versal swivel sheave. It is mounted on a 
standard 160 inch wheelbase cab-over-en- 
gine chassis. The illustration shows the 
emergency door which opens above the 
derricks. 


LARGEST EXCLUSIVE MANUFACTURERS OF 


STANDARD UTILITIES EQUIPMENT 
FOR MOTOR VEHICLES 


Se ee 
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Remarkable Remarks 


“There never was in the world two opinions alike.” 





—MonrTAIGNE. 





“Legal mandate is an inferior method of getting the 
work of the world done.” 


¥ 


“A private monopoly cannot be honestly defended any- 
where, or at any time, by anybody.” 


¥ 


“T believe in public ownership if the people of a com- 
munity decide by their vote that they desire public 
ownership.” 


¥ 


“... the Edison Electric Institute does more good for 
more people than any other industrial trade organization 
in America.” 


* 


“Our American system of broadcasting . . . is privately 
owned because private ownership is one of our national 
doctrines.” 


¥ 


“No President takes oath to support the Constitution 
as he understands it. He must accept the court’s inter- 
pretation or be over the Constitution and not under it.” 


¥ 


“The next year will be a critical time for American 
business. Either we will sell the people the idea that our 
traditional economic system is the correct one or we will 
have regimentation,” 


¥ 


“The backers of this (New England flood control) 
plan to centralize ownership and authority of resources 
very shrewdly capitalized on the animosity of the people 
as a whole toward utility companies,” 


¥ 


“The Times thinks that Congress ought not to go home 
without providing some sort of sustenance for the rail- 
roads while the lawmakers are away. Probably the neigh- 
bors will look after them somehow or other.” 
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REMARKABLE REMARKS (Continued) 
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The New York Times. 
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Governor of Tennessee. 
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“Mr. Roosevelt and the President are one and the same 
person. He cannot, while he is President, enter into state 
politics as a private individual.” 


5 


“We cannot help but conclude that coal is the source 
of energy of the future in this country, and that as time 
develops, the tendency of oil and natural gas to crowd 
out coal will reverse itself in the very near future,” 


¥ 


“We now fear that the misnamed ‘antimonopoly’ in- 
vestigation, to use the President’s own phrase in a recent 
press conference, will be made an instrument for further 
unjustified attacks on legitimate business to divert atten- 
tion from the failure of the New Deal.” 


¥ 


“T believe that the b‘g chain, either in industry or in 
banking, is merely a milking process which takes the 
milk and cream from every community, and, like-a milk- 
ing machine, pumps it through the industrial hose, into the 
great centers like Chicago and New York.” 


¥ 


“T believe that the time has come for business men to 
cease harping on the theme that the government is the 
enemy of business. And it shall be my everlasting en- 
deavor to dissuade government officials from uttering 
publicly or privately the thought that business is the 
enemy of government.” 


¥ 


“What we have every reason to contemplate for the 
future, through evolution, is a Federal bureaucracy 
determining, according to its own beliefs, and certainly 
always with an eye to the political consideration, the 
conditions under which goods of every kind may be pro- 
duced in any state...” 


¥ 


“Members of the Federal Communications Commis- 
sion, and some Congressmen, have placed excessive stress 
on the danger of private monopoly in radio—a monopoly 
which, if threatened, they could very easily prevent— 
and not nearly enough stress on the dangers of govern- 
ment censorship or of purely political control of the 
radio.” 


¥ 


“ .. if President Franklin D. Roosevelt or Senator 
George W. Norris should come to Tennessee and run 
for office without agreeing to submit to dictation and to 
surrender all Federal patronage, I know a ‘Boss’ and a 
Senator who would make oath that both Roosevelt and 
Norris belong to the power companies.” 
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EVERYBODY'S TALKING ABOUT 

















The first practical in- 
novation in domestic 
water meter design 
and construction to be 
offered the American 
Water Works trade in 
over 50 years. 

















PITTSBURGH EQUITABLE METER CO., PITTSBURGH, PA 
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They're In a Class By Themselves 


T is significant how frequently Exide-Chloride 
I Batteries are specified by the engineers of 

large industrial plants and public utilities 
for excitation, control bus, and similar floating 
service. 


Yet investigation reveals the fact that there jg! 
a definite reason. Exide-Chlorides are in a clagg” 
by themselves—exceptionally long-lived, outstand.” 
ingly dependable, and surprisingly easy to main. | 
tain. Write for our Bulletin 204. It describes 
this battery fully and explains why it has been | 
the favorite for 50 years. 


& THE ELECTRIC STORAGE BATTERY (0, 
EX I “6 The World’s Largest Manufacturers of Storage oh 
. Baiteries for Every Purpose ' 


CHLORIDE PHILADELPHIA 
BATTERIES Exide Batteries of Canada, Limited, Toronto 











ELECTRIC RANGES 


Offer amazing new speed in electric cookery. Notice 
particularly the gleaming white porcelain enameled finish, 
modern design, built-in Time-a-Ture, automatic oven 
temperature control, built-in Handy Cooker, Multi-Speed 
L&H Calrod unit, "Equalized Heat" oven, two large stor 
age compartments, roomy warming drawer, hide-away shelf 
for broiler pan, smart lamp, chrome tray and condiment 
set. 








Write for Complete Details 


A. J. Lindemann & Hoverson Company 
Milwaukee, Wisconsin 
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International T-40 TracTracTor cleaning out a culvert and ditch and bulldozing the dirt up on the shoulder along the 
t-of-way. This model is also available with a Diesel engine, as is the Model TD-35 TracTracTor. 


Performance the Year-Round 


onth-in and month-out the year- 
bund, International TracTrac- 
ors give you the power you need 

a great variety of jobs. Count 

TracTracTor design, quality, 
erformance, and economy to 
lve those problems which call 
t crawler power. A demonstra- 
on on the job is the most convinc- 
g proof of the value of Interna- 
onal TracTracTors. Ask the 


nearby International dealer or 
Company-owned branch to show 
you these crawlers at work. There 
are five models for gasoline and 
Diesel operation. The Interna- 
tional line also includes wheel 
tractors (gasoline and Diesel). 


INTERNATIONAL HARVESTER COMPANY 


{ Incorporated) 


180 North Michigan Avenue, Chicago, Illinois 


NTERNATIONAL HARVESTER 
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Retter PRODUCTS... 
because CITIES SERVICE knows your problem 








Cis Service engineers, backed by 74 years of practical 
lubrication experience, are concentrating their efforts daily 
on solving the various lubrication problems with which in- 
dustry is faced. 


Wherever moving surfaces come together, no matter what 
the speed or load, Cities Service can recommend authorita- 
tively the correct lubricants to use. Whether you need heavy 
greases for massive gears or the lightest of oils for delicate 
precision machines, Cities Service is ready to fill your every 
need. 


Cities Service engineers will be glad to discuss your lubri- 
cation problems with you. 


*¢+¢¢ 4 4 


CITIES SERVICE INDUSTRIAL OILS 


Compressor Oils Marine Engine Oils 

Cutting Oils Quenching and Tempering Oils 
Diesel Engine Oils Sewing Machine Oils 

Cylinder Oils Spindle Oils 

Star Ice Machine Oils Transformer Oil 

Leather Finishing Oils Turbine Oils 

Loom Oils Wool Oils 


Cities Service Radio Concert every Friday evening, 8.00 P.M. Eastern Daylight Time. 


TERS CRT eS OTT 
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TAYLOR STOKER RELIABILITY 
Acknowledged the World Over 


Tue TAYLOR STOKER was the 
FIRST multiple-retort inclined under- 
feed stoker. The basic principles of its 
operation were successful from the be- 
ginning. As knowledge of successful 
installations spread, Taylor Stoker 
plants began to dot the country. The 
dots multiplied. They spread—to Can- 
ada, to Europe. Today, Taylor Stokers 
power boilers throughout the world. 
This progress is easily explained. 
Taylor Stokers have always been out- 
standing in reliability, capacity, flexi- 





The AE-CO 
Taylor Stoker 


BELGIUM 
CANADA 
DENMARK 
FRANCE 
GERMANY 
GREAT BRITAIN 
ITALY 

RUSSIA 

U.S. A. 


bility, and efficiency. And continuous 
conservative development of the orig- 
inal basic principles constantly keeps 
the Tayor Stoker out in front of com- 
petitive methods of firing. 

Reliable low cost steam generation 
knows no national boundaries! It has 
been and is universally demanded. Be- 
fore you design or modernize your 
plant, call in an A-E-CO representative 
and get all the facts about Taylor 
Stokers! 


A-E-CO PRODUCTS: Taylor Stokers, Water Cooled Furnaces, Ash Hop- 
pers, Lo-Hed Hoists, Marine Deck Auxiliaries, Hele-Shaw Fluid Power. 


AMERICAN ENGINEERING COMPANY €3 


ILADELPHIA, PA. @ 


IN CANADA: AFFILIATED ENGINEERING CORPORATIONS, LTD., 
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Steam Characteristics of] 5 


Partial List of 


BABCOCK & WILCOX BOILERS 
Ordered During the Past Few Years for 


58 Central Stations 
June 1, 1938 bet 


q hs Furnace Heat-Liberetion New 

Nome 7} ii i me Ohi 

er 

Address ‘of Purcheser #3 4 CuFt. Ft. Width & aa 
HIGH-HEAD BOILERS 


ae 412,500 1450 34,800 23,900,000 


Baile Grok, ck 990 22,950 18,500,000 


Bavton Power & Light Co. 39,200 25,400,000 
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25,400 20,100,000 
32,200 21,000,000 
17,130 16,700,000 
41,500 33,200,000 
43,600 24,200,000 
45,800 36,000,000 
35,600 29,000,000 








REHTTE 














FF 








iii 
| 





FF 





CROSS-DRUM BOILERS Ln 
Elec. Gen. Co. 15,250,000 Hor 


15,300,000 Wat 
26,900,000 
11,300,000 Eure 
9,800,000 = 
11,000,000 Port 
4,300,000 Als 
14,700,000 Ma 


St. 
St. 
San 
17,800,000 = 
18,100,000 Tue 


er 26,600,000 ts 
GreO™ ny i 


cor? 23,000,000 


fue 24,800,000 


21,700,000 
21,700,000 
21,700,000 
33,800,000 


@ 


SABLL 
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Firing 
saw 


Type of 
as 


Name J ii 
‘Addrese ‘of Purchaser Station 2a s 


STIRLING BOILERS (Std. and Special) 
Detroit Edison Co, Delay Power 
Detroit, Mich. House No. 3 344,000 
Degeeme a Co. 350,000 
City of Kansas City 
pole City, Kansas 150,000 
Louisiana Steam Generating Corp. . 
Baton Rouse, La. 500,000 
New a — Service, Inc. i 385,000 


Type of 
Fumete 





f 
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it 
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nt 
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300,000 
200,000 
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Toledo Edison Co. 
Toledo, Ohio. 28,600 


INTEGRAL-FURNACE BOILERS 
Al Gas & Electric Co 
poserees, Fe bens 40,000 
Arkansas Power & Light Co. 0-566 ©-30,500 
Little Rock, Ark. G-32,200 
33,800 
Central Arizona Light & Power Co. L 0-33, 
Phoenix, Ariz. G-35, 
Comberlend County Power & Lt. Co. 
Biddeford, Maine 200 24,300 
Dalles P & Light Co. 36,000 
Dallas, Texas ™ Approx. 
Fort Dodge Gas & Electric Co. 
Fort Dodge, lowe 
Hawaiian Electric Co. 
Honolulu, T. H. 
lowa Public Service Co. 
Waterloo, lo 
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sie 


crea 


we 
Cia Nacional de a S.A, 
San Louis Potosi, M 
Pacific Gas & Elechie = 
Eureka, Calif, 
Pacific Gas & Electric Co. 
Oakland, Calif, 
Portland General Electric Co. 
Portland, Ore. 

















o7|2lee! o| a l9z' 2 
e 


9 
™s 
> 
= 
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uae sarees te of Colorado 





Public = Ce, of N. H. 
Manchester, N. H. 





St. Joueph Ry., Lt, Heat & Pwr, Co. 
St. Joseph, Mo. 

San Diego Ges & Electie Co, 

Sen Diego, Calif, 200,000 





rete 





2 


South Electric Co. 
Tuco, Texas 56,500 


Tampa Electric Co, 
Tampa, Fle, 











Teen G Cas, Bios, ts, Camere, 75,000 


United mae Co. 
Bridgeport, Conn, 


9 2 \8 





100,000 


oF 
RS 





O—With Oil Fue! *—Future Pulverized Coal. 
o*—Future Pulverized Petroleum Coke. 
(A}—Not Yet Under Construction. 
(AA)}—Under Construction as of June 1, 1938, 


HE BABCOCK & WILCOX COMPANY 
5 LIBERTY STREET NEW YORK, N. Y. 


& WILCOX 
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Rate Changes! 








THE ONE-STEP METHOD 


OF BILL ANALYSIS 


R & S Bill Frequency Analyzer: developed for our Utility Rate Service. 
The kw.-hrs. billed are entered on the adding machine keyboard. A tape is 
prepared of all items and a consumption total accumulated which serves as a 
control. At the same time—through this single operation—the bill count for 
each kw.-hr. step is made by the electrically controlled accumulating registers. 











Continued rate changes—checking load-building activities— 
need for current customer usage data—all are reasons why 
many companies are using R & S ONE-STEP SERVICE for 
analyzing information required in productive rate making. — 
Monthly or annual bill frequency tables now produced in a ay 
few days instead of weeks and months. 

, there 


Estimates promptly submitted. Such marked savings that analyses now can 
be carried on currently for much less than former cost of periodic studies. other 


Recording & Statistical Corporation obvior 
Utilities Division 
102 Maiden Lane, New York, N. Y. s 1938 


Boston Chicago Detroit Montreal 
HEVROL 
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slve-in-Head---For POWER 
ydraulic Brakes---For SAFETY 





HEVROLET TRUCKS 


For EFFICIENCY 


HEVROLET Special mechanical advantages are important — but after 
, there can be but one reason why Chevrolet trucks are ahead of 
other makes in 1938 registrations. That one paramount reason 
obviously, that American business and industry regard Chevro- 
’s 1938 trucks as the greatest value they can get for their money. 


HEVROLET MOTOR DIVISION, General Motors Sales Corporation, DETROIT, MICHIGAN 
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Wagner © 


POWER TRANSFORMERS 


@ Power transtormers are the responsible serv- 
ants essential for the unfailing transmission of 
electric power, Wagner power transformers 
give unfailing service, because: (1) they are lib- 
erally designed with extra factors of safety, 
(2) materials and parts are carefuly selected 
and pre-tested, (3) the latest production meth- 
ods are utilized in their construction, (4) the 
very latest developments are embodied in their 
design after considerable engineering research, 
(5) only carefully trained workmen are used for 
their manufacture, and (6) all completed trans- 
formers are subjected to rigid and comprehen- 
sive engineering and commercial tests before 
shipment to customers. Utility companies will 
find it to their advantage to give Wagner an 
opportunity to quote on their next power trans- 
former installation. In the meantime let us 
send you Wagner Power Transformer Bulletin 
No. 181. ‘ain 


Wagner Electric Corporation 
6400 Plymouth Avenue, Saint Louis, US.A. 


MOTORS TRANSFORMERS FANS BRAY 
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nod workmen + good tools = 


GOOD Water Meters 


lled workmen + better tools = 


BETTER Water Meters 


lled workmen + modern PRECISION shop equipment = 


RIDENT Water Meters 


Better water meters made better sums up the results 
of what Neptune has accomplished. No design has 
been changed. Using special modern precision 
equipment, finer gauges and improved production 
methods, we are today making meters that set new 
standards for sustained accuracy, sensitivity, inter- 
changeability, long life, low maintenance costs. 
Neptune Meter Company, 50 West 50th Street, 
(Rockefeller Center), New York City. Neptune 
Meters, Ltd., 345 Sorauren Avenue, Toronto, Canada. 


TRIDENT 


SSPSRSSGe9 


8395 


SB &aetse 


Sizes 54” to 1” 


25.20% QUALITY WATER METERS 


CREST 
Velocity or inferential type 
with turbine or propeller for OMPOUND 
ce For both large and small flows 
End w End Sizes 1/2” and 2” Serew End 


a to 2” Serew En 
"4" to 6” Flange End 1a 16” Flange End iY” to 10” Flange End 
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Buy More Pumping Value 
per Dollar—Buy AMERICAN-MARS 








Centrifugal Pumps, Steam Pumps anj 
Turbine Pumps—a complete line in each 
type—are manufactured by this si 

five-year-old organization. Thus our ep. 
gineers are in position to give you aq 
unbiased recommendation covering prac. 
tically any liquid-handling requirement. 


And when you have the right pump for 
the right job, you get RESULTS a 
lowest operating cost—more value per 
dollar invested. Write us for any infor 
mation desired. 


AMERICAN- 
MARSH 





Sales Representatives in All Principal Cities 


AMERICAN-MARSH PUMPS, INC. ) 


| 
Centrifugal, Turbine, Steam, and Power Pumps 7 


BATTLE CREEK . . .: .. MICHIGAN 


Thi 
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ne PITTCO STORE FRONT CARAVAN 





Returns! 


pF om chance to tie up with this 


potent builder of new lighting cus- 
tomers! Another opportunity to 
sell more current by showing the 
merchants and property-owners in 
your territory the advantages of 
modern, business-building store 
front lighting and design. 


The Pittco Store Front Caravan, 
with twelve scale models of modern, 
properly illuminated store fronts, is 
going to cover the entire country 
again. If it visited your territory on 
its first trip, you’ll know how help- 
ful it was to you in educating your 
prospects to a better appreciation 
of adequate store front illumination. 


This time, the Caravan will cover 
your territory more broadly than 
before. Having presented its store 
front exhibit in all the metropoli- 
tan areas on its previous tour, it 
will this time present showings of 
its scale models in the more 
important smaller communities 
throughout your territory ... giv- 
ing every merchant and every 
property owner a chance to see it. 


Watch for the return of the Pittco 
Caravan... and tie up with it in 
your sales efforts. Your nearest 
Pittsburgh Plate Glass Co. branch 
can give you specific information 
as to when it will revisit you. 


PITTSBURGH, 
PLATE GLASS COMPANY 
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How to Savé 


Make-up § 


and Boost Turbine Hour 





Over half the power generated 
for industry in America comes 
from turbines using Gargoyle 
D.T. E. Oil Light. Socony- 
Vacuum’s experience with over 
9,000 turbines helps find oper- 


ating economies 


| ae LENGTH OF SERVICE and turbine 
hours per gallon of “make-up,” no tur- 
bine oils measure up to Gargoyle D.T.E. Oil 
Light. That is why more than half the coun- 
try’s turbines rated 5000 kw. and over use 
them exclusively. This wealth of turbine 
operating experience Socony-Vacuum 
places at the disposal of your men. 


SOCON Y-VACUUM 


INCORPORATED 


OIL COMPANY, 


Socony-Vacuum has “kept cases” on tug 
bine operation. This experience is maj 
available without cost to turbine ma 
Pamphlets prepared on this subject will 
sent at your request. In addition, see th 
new moviecalled “The InsideStory,” whit 
reveals exactly what Correct Lubricatin 
does. Just write to the nearest Socony: 
Vacuum office for these aids. 


“72 Years of Experience Calling! 


That is what the chief of a great utility 
wrote to one of his station superintendent, 
For when the Socony-Vacuum Repres 
tative calls on you, he brings to your prob 
lems the greatest experience in the oil bus: 
ness. Many operators find this experient 
helps them to chalk up records for efficieny i 
and economy. Why not make sure to sei 
our man has something you can tum 
your advantage? 


SED 
=m 


STANDARD OIL OF NEWYORK VISION - WHITE STAR DIVISION - LUBRITE DIVISION » MAGNOLIA PETROLEUM COMPANY 


4 
CHIO@GD DIVISION © WHITE EAGL 


MAKERS OF MOBILGAS, MOBILOIL, 


DIVISION - WADHAMS OIL COMPANY ~ GENERAL PETROLEUM CORPORATION OF CALIFORNIA 


GARGOYLE INDUSTRIAL LUBRICAS 
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NEW “EYE” ON LOAD BUILDING 


prospects—pushing back the present market 


ITH every wink, hundreds of electric 
eyes in offices and schools are today 


tching on more lighting load for you. 


is is because automatic control of lighting, 
pensive enough to be offered on the popu- 
market, is now a reality. General Elec- 
’s new control, actuated by an electric 
m, sells for only thirty-four dollars, yet 
urately guards the illumination level in 
y room from dropping below a predeter- 


ed minimum. 


ery office, factory, and school is a poten- 
customer for this control—and _ con- 
uently for more electricity. Thus this tiny 


vice alone is uncovering thousands of new 


GENERAL 


limits—promoting greater kilowatt-hour sales. 


And why does automatic light control prome 
ise more load from daytime lighting? Can’t 


we snap on the lights ourselves? 


Yes—but we don’t. Because we don’t know 
when we need them. For our eyes can adjust 
themselves too easily to changes of several 
thousand foot-candles to detect when the 
light we are using is inadequate—even 
harmful. This is an important point. For 
by correcting the use of harmful light, G.E.’s 
automatic light control is building more than 
load for power companies. It is building 


friendships. 


ELECTRIC 


96-487B 
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STOPPERS 


All Types 
PIPE LINE SUPPLIES 


Goodman Stoppers 
Gardner-Goodman Stoppers 
Goodman-Peden Stoppers 
Goodman Cylindrical Stoppers 
Bags—Rubber, Canvas Covered 
Plugs, Service & Expansion 
Pumps 
Masks 
Brushes 
Tape—Soap & Binding 


Catalogue mailed on request. 


SAFETY GAS MAIN STOPPER CO. 


523 Atlantic Avenue 
Brooklyn, New York 








GOOD 
INSULATORS 


Insulators are only as good as the 


experience and workmanship put in- 
to their production. 





Our product is produced by men 
of the greatest experience to be 
found in the industry. 

VicToR made insulators are Goop 
INSULATORS. 


Catalog on request 


Victor Insulators, Inc. 
Victor, N. Y. 


USE RelE cenrrauzen SERN 


Use R.& I.E. centralized Service for 
whole job — complete substation des 
and equipment. There is a big advants 
in putting the entire problem under « 
responsibility. 

In R. & I. E., the Public Utilities hi 
found engineering ability to cope wi 


every outdoor and indoor switching pro 


lem. Here are complete design and mam. 


facturing facilities under one roof. 


From the layout to the lines, R. & |. 
offers the benefit of twenty-five years ¢ 


perience. 


& 
| 


RAILWAY& INDUSTRIAL 


ENGINEERING CO. | 
GREENSBURG, PA. 
~ Sales offices in principal cities 
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EW, APPROVED, IMPROVED 


UNDERWRITERS Q) 
LABORATORIES INSPECTED 
FLASHLIGHT FOR USE IN GAS 
AIR MIXTURES OF CLASS 1 

GROUP D- INCLUDING 
GASOLINE - PETROLEUM- 
NAPTHA- ALCOHOLS -ACETONE 
LACQUER SOLVENTS AND 

; NATURAL GAS 


SERIAL N° 
Approvat _ [| NaTionat Carson Co,INc. 


Approveo cy deans in Ain 


Ano Mernane Mixtures a YorK.NY. 























INDUSTRIAL 


j 


event rolling, ring-hangers add to convenience. Se J 
“Eveready” Safety Flashlights resist water, oils, greases, gaso- ‘mn | f 
| 


seous atmosphere bear the inspection labels of both the U. S 
eau of Mines and the Underwriters’ Laboratories. They are SAFE 


et the dangerous atmospheric conditions listed on the label. 
The new “Eveready” Safety Flashlights are of high quality semi- 


HESE new “Eveready” focusing spotlights for use in explosive, | | 


ard rubber reinforced with brass, with unbreakable, plastic lenses, 
ial protected lamp and hand-replaceable, heavy-duty slide 
vitch with positive “off” and ‘“‘on” positions. Hexagonal heads 


ne, alcohol, acids, alkali, are non-conducting and proof against 
pact and dropping. 





A | co 
Co 


Guard wire holds lamp in 
spring-loaded socket. Should 
bulb break, spring ejects NATIONAL CARBON COMPANY, INC. 
lamp-base, instantly opening @ 
electric circuit and thrusting General Offices: New York, N. Y., Branches: Chicago and San Francisco 
ae wee t against chilling Unit of Union Carbide (3 and Carbon Corporation 








The word “Eveready” is the trade-mark of National Carbon Co., Inc. 
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ORDERS PLACED WIT 


CRESCEN 





CRESCENT 

makes wire and 

cable alone — not a 

widely diversified line of 

kindred products. CRESCENT 

offers you the facilities of one self- 
contained unit, housing every department 
from executive offices to shipping room; 
performing every manufacturing operation 
in one plant. 





CONTROL CABLE 
DROP CABLE 
At CRESCENT your orders stay on the LEAD COVERED CABLE 
main line of production—not side-tracked MAGNET WIRE 
from one plant to another. Your orders PARKWAY CABLE 
are under the watchful eyes of men who RUBBER POWER CABLE 
are vitally interested in seeing that your SERVICE ENTRANCE 
CABLE 


specifications are faithfully carried out and 
the orders delivered as you want them. SIGNAL CABLE 


SERVICE! 
WEATHERPROOF WIRE 











All types of Building Wire and all 
kinds of Special Cables to meet 
A.S.T.M., A.R.A., 1.P.C.E.A., N.E.M.A., 
and all Railroad, Government and 
Utility Companies’ Specifications. 
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ACCT’S RECEIVABLE 


SERVICE BILLING | 


ARREARS BILLING 5 


. 
Ke Neen, 7 . 


COLLECTION CONTROL 


PIMETER DEPOSITS 


For complete 


and more informative records 


@ In re-equipping your accounting department, don't consider only 
your current Service Billing needs. This type of billing comprises only 
3% of present day customer accounting costs. 


@ Investigate the punched card method of accounting which, in addi- 
tion to Service Billing, will facilitate the handling of Cash Posting, 
Ledger Balancing, Discounts, and Arrears and Merchandise Billing. 
This method will also enable you to control Accounts Receivable, 
Meter Deposits and other important functions. 


@ This modern electric Accounting method offers complete and more 
informative records to the customer, the district offices, the customer 
service department and the management. Write for complete infor- 


mation today. 


INTERNATIONAL BUSINESS MACHINES CORPORATION 


WORLD HEADQUARTERS BUILDING tas BRANCH OFFICES IN 
590 MADISON AVENUE, NEW YORK, N. Y. PRINCIPAL CITIES OF THE WORLD 
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TWIN STRAINERS never stop 





ee 


Continuous \ 
protection for 


liquid-handling equipment 


Trash, debris, foreign matter will get 
into water and oil lines, and can cause 
all kinds of damage to equipment all 
the way from simple stoppage to break- 
ing of delicate parts . . . unless it is 
stopped and eliminated. Very many 
utilities employ Twin Strainers — 
sometimes whole batteries of them 
— to secure complete freedom from 
this danger. 


Twin Strainers never stop — one of 
the twin cylinders and strainer baskets 
is always in commission. When it be- 
comes loaded with debris, a few turns 
of a handwheel diverts the flow to the 


companion cylinder which has in th 
meantime been cleaned and is real 
for service. 

Twin Strainer design permits 1 
almost a straight-through flow, wil 
the minimum of pressure drop. Ti 
many thousands of these units, in s 
vice for years, attest to the correctne 
of the Twin Strainer principle, and. 
the mechanical details. 

Made in a complete range of sizes 
larger sizes with motor-operated valte 
— also in single strainer types f 
water, oil or other liquids. 


Full details upon request. 





ELLIOTT comrany |r 


Accessories Department: JEANNETTE, PA. 
District Offices in Principal Cities 
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{ American Institute of Electrical Engineers will hold Pacific Coast convention, Portland, 
Ore., August 9-12, 1938. 





{ American Society of Civil Engineers ends meeting, Salt Lake City, Utah, 1938. 








¥ American Water Works gr egg saeinet States Section, will convene for session, 
Wheeling, W. Va., August 17-19, 





{ World Power Conference will hold sectional meeting, Vienna, Austria, August 25-— 
September 2, 1938. 





{ American Bar Association opens annual convention, Cleveland, Ohio, 1938. 





{ Rocky Mountain Electrical League will hold meeting, Yellowstone Park, Wyo., 
August 29-31, 1938, 





J Michigan Independent Telephone Association opens meeting, Lansing, _ 1938. 
{ West Virginia Oil & Natural Gas Asso. convenes, Charleston, W. Va., 





{ Illuminating re ie Nau pe papletp will convene for annual session, Minneapolis, Minn., 
August 29-—Septembe: 1, 1938. 





{ National Association of Power Engineers will hold Power Show and Mechanical Ex- 
position, Grand Rapids, Mich., August 29—September 3, 1938. 





1 pues Municipal Association will hold meeting, Toronto, Ont., August 31—September 
1 . 


? 











{ League of Cajoeni Municipalities will hold convention, Santa Barbara, Calif., Sep- 
tember 6-9, 





2 AUGUST v 








1 at 7 eet ad Research Association will convene for session, Princeton, N. J., September 





{ Pacific Coast Gas Association will hold convention, Santa Barbara, Calif., 
September 14-16, 1938. 











{ American Transit Association will convene for annual meeting, Atlantic City, N. J., 
October 10—14, 1938. 














Brazilian 


Builders 


Awarded the 
Charles Lea Prize 
at The Print Club 
of Philadelphia, 
April, 1934 


From an etching 
by James E. Allen 


Courtesy, Kennedy & 
o., New York 
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The Federal Power Commission 


Grows Up 


Contrasts between the commission’s licensing juris- 
diction under the Water Power Act of 1920 and 
its authority under the Power Act of 1935 


By LESTER V. PLUM, PH. D. 
INSTRUCTOR IN ECONOMICS, PRINCETON UNIVERSITY 


HE Federal Power Commission 

is eighteen years of age. It is 

fast “growing up,” and the con- 
‘trasts between childhood and maturity 
are striking. 

From a feeble commission with an 
ex-officio membership of three cabinet 
officers it has developed into an im- 
portant Federal agency enjoying the 
services of five full-time commis- 
sioners. At one time it was torn by 
serious internal dissension. Today, 
apparently, it is so successful in main- 
taining harmony that the President 


borrowed its chairman to reveal the 
secret of success to another Federal 
commission. In the past the FPC was 
suspected of being under the perni- 
cious influence of utility operators. 
Recently, the official pronounce- 
ments of the commissioners are note- 
worthy for their assurance that the 
FPC is “anti-power trust.” The pub- 
lic ownership advocates used to criti- 
cize the commission for preferring to 
license construction of water-power 
projects by private capital rather than 
to grant licenses to municipalities for 
JULY 21, 1938 





PUBLIC UTILITIES FORTNIGHTLY 


somewhat less “comprehensive” proj- 
ects. Today, on the other hand, many 
a private utility operator suspects the 
commission of being the obedient serv- 
ant of an administration intent on 
further development of public power 
“yardsticks.” Eight years ago the 
commissioners were given the right by 
law to designate their successive chair- 
men. Today, apparently, the Presi- 
dent tells them whom to elect. 


HESE contrasts are interesting 
but fundamentally not as im- 
portant as two others. First, the 
Water Power Act of 1920,! which 
created the commission, was primarily 
designed to promote an orderly de- 
velopment of water resources by pri« 
vate capital, and not to regulate the 
electric utility industry. The Power 
Act of 1935,’ on the other hand, en- 
dowed the commission with regu- 
latory jurisdiction over the operating 
industry as a whole. Second, since 
enactment of the 1935 legislation, the 
commission has become much more 
aggressive in asserting Federal juris- 
diction. In the past the FPC has in- 
terpreted the Water Power Act with 
extreme caution in order to avoid en- 
croaching on state authority or im- 
posing unreasonable burdens on li- 
censees. Even greater caution, how- 
ever, is necessary if administration of 
the new Power Act is not to result in 
unwarranted invasion of local author- 
ity or imposition of unnecessary bur- 
dens on the utility industry. For this 
reason, the recent aggressive attitude 
of the commission® has aroused fears 
in some quarters that the FPC is “on 
the grab” and that its new-found juris- 
diction has “gone to its head.” 
The writer makes no attempt to con- 
JULY 21, 1938 


firm these fears. He has no reason w 
question the good faith or unselfish 
motives of the commissioners. But the 
fact remains that the FPC is claiming 
jurisdiction over two-thirds of the es- 
timated seventeen billion dollars’ worth 
of operating assets in the electric util- 
ity industry.* Furthermore, the com- 
mission’s regulatory jurisdiction over 
the utility industry is of a different 
nature than its authority over water- 
power projects, and involves a threat 
to state regulation that is not present 
in Federal licensing of hydroelectric 
plants. An analysis of the FPC’s 
licensing jurisdiction should make this 
clear. 


— of Federal licensing ju- 
risdiction over water-power proj- 
ects can be justified on the ground that 
only a Federal agency, which can view 
streams and watersheds as units re- 
gardless of state lines, can effectively 
coordinate the multiple uses of flowing 
waters. Furthermore, Federal juris- 
diction need not supersede state au- 
thority over the same subject matter. 
Indeed, Federal licensees are specifical- 
ly required to comply with state water- 
right laws, and are liable for damages 
to property rights acquired under state 
law.’ Federal regulation is merely de- 
signed to supplement state regulation 
by promoting codrdinated develop- 
ment of streams that extend beyond 
state lines, and particularly by impos- 
ing additional restrictions on private 
water rights in order to assure prefer- 
ence to those uses of waters that are of 
major economic importance. Although 
the FPC has jurisdiction only when 
waters are used for generation of elec: 
tricity, it can impose restrictions upon 
licensees for the purpose of protecting 
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the interest of the public in the use of 
waters for other purposes, such as for 
domestic water supply or sanitation. 
State law, both statutory and common, 
is often inadequate to do this. 

or example, in the eastern states, 
kK the doctrine of riparian rights 
recognizes no priority of beneficial use 
other than navigation. In the West, 
the doctrine of “prior appropriation” 
places the emphasis upon the superior 
right of the person who first puts the 
water to use, rather than upon the type 
of use to which the water is put. The 
FPC, when licensing the development 
of water-power projects, may require 
the waiver of certain rights acquired 
under state law, and prevent licenses 
from claiming any prior rights against 
more important types of uses. This is 
socially desirable, because the use of 
waters for one purpose, when regu- 
lated, is often compatible with the use 
of waters for other purposes. 

The license contract itself is a waiver 
on the part of the Federal government 
of the doctrine of ‘Federal suprem- 
acy” ; namely, that navigation is always 
the “paramount” use of waters. Ac- 
cording to the Supreme Court, the Fed- 
eral government can order removal 
without compensation of projects that 
affect the “navigable capacity” of 
streams, even though the projects are 


e 


located in nonnavigable headwaters 
and even though, at the time they were 
constructed, conditions were such that 
they did not originally constitute a 
threat to any substantial interests of 
navigation.* However, licensees under 
the Federal Water Power Act are pro- 
tected by a contract that the Federal 
government must either arrange for 
the payment of the actual legitimate 
cost of the project or renew the license 
to occupy the power site.” 


HIS provision of the law, known 

as the “recapture clause,” is fre- 
quently misinterpreted. It was not de- 
signed to put the Federal government 
into the power business. The clause 
does not attempt to enlarge the con- 
stitutional authority of the govern- 
ment to engage in the generation or 
sale of power, and the writer expresses 
no opinion on the desirability of Fed- 
eral ownership or operation of addi- 
tional TVA’s, whether big or little. 
The recapture clause merely fixes the 
price that must be paid for the project 
if it is taken over by another private 
operator, by a state, municipality, or 
any other person. 

Furthermore, limitation of the price 
to the “actual legitimate cost’ does not 
impair the value of this protection to 
the licensee, because the recapture 
clause applies only to the generating 


“... the FPC is claiming jurisdiction over two-thirds of the 
estimated seventeen billion dollars’ worth of operating assets 
in the electric utility industry. Furthermore, the commis- 
sion’s regulatory jurisdiction over the utility industry is of 
a different nature than its authority over water-power proj- 
ects, and involves a threat to state regulation that is not 
present in Federal licensing of hydroelectric plants.” 
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project and damages must be paid for 
severing the project from the rest of 
the utility property. Indeed, the writer 
is of the opinion that severance dam- 
ages will make recapture so costly that 
licenses at expiration will be renewed 
indefinitely.® 


HE main reason why proposals for 

Federal water-power legislation 
were so bitterly opposed as an invasion 
of states’ rights during the decade 
prior to 1920 was that conservationists 
intended to swell the Federal coffers 
by levying substantial charges upon 
licensees. The conservationists felt 
that power could be generated more 
cheaply by hydroelectric projects than 
by steam plants. Since the supply of 
better water-power sites was limited, 
granting permission to generate water 
power was considered to be giving a 
competitive advantage that would en- 
able operators to earn differential or 
“monopoly” profits. The conservation- 
ists intended to “expropriate” these 
profits for Federal use. The states in- 
sisted that these profits could not be 
diverted to the Federal government be- 
cause the waters “belonged” to the 
states, subject only to the right of the 
central government to regulate naviga- 
tion. 

The act signed by the President in 
1920 gave the FPC no authority to 
levy such charges—that is, no author- 
ity to charge for the privilege of using 
flowing waters. On the other hand, 
the states are free to levy special 
charges if they wish, and licensees can- 
not avoid paying them by claiming im- 
munity as Federal instrumentalities.® 


: f ‘o be sure, the FPC was given au- 
thority to “expropriate excessive 
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profits,” but the commission has inter- 
preted the law in such a way that the 
mere existence of a state regulatory 
agency with authority to regulate rates 
is conclusive proof that there are no 
excessive profits.° The commission 
can exact compensation for the use of 
public lands and government dams, but 
a substantial part of the receipts is 
turned over to the states. Other charges 
are limited to an amount necessary to 
defray costs of administering the law. 

It is evident that the states have had 
little reason to fear that the commis- 
sion’s licensing jurisdiction would seri- 
ously encroach on local authority. The 
Water Power Act was not designed to 
regulate the electric utility industry. 
The mere existence of a state agency 
with authority to regulate rates pre- 
vents the FPC from asserting regula- 
tory jurisdiction over licensees with re- 
spect to the same subject matter. The 
same is true with respect to regulation 
of security issues. Finally, the FPC 
has never imposed on licensees any ac- 
counting requirements in addition to 
those required by a state, except the 
obligation to use the Federal classifica- 
tion of accounts when reporting proj- 
ect capital accounts and project earn- 
ings. 


Bias, very fact that the Water 
Power Act was not designed to 
regulate the utility industry meant that 
the FPC in 1935 was without experi- 
ence in discharging duties of the sort 
imposed by the new Power Act. The 
commission had been concerned large- 
ly with engineering problems. To be 
sure, it had given some attention, after 
reorganization in 1930, to problems of 
finding project property values. How- 
ever, these valuations had not been for 
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Avoidance of Dangers and Pitfalls 


a4 HE Power Commission has grown up. Whether 

it has attained sufficient maturity to recognize 
the dangers and avoid the pitfalls involved in adminis- 
tration of the new law remains to be seen. Perhaps 
administration of the comparatively fool-proof Water 
Power Act has not provided adequate preparatory train- 
ing for handling such high-powered legislation as the 


Federal Power Act of 1935.” 





the purpose of establishing a rate base 
but for fixing a “recapture” price; and 
the commission’s findings had been 
based on statutory principles that were 
at variance with prevailing doctrines 
of the Supreme Court in rate cases. 
Similarly, the FPC’s past experience 
under the Water Power Act could fur- 
nish little guidance for determining the 
proper sphere of Federal jurisdiction 
when legislation to supplement state 
regulation of the industry was pro- 
posed in 1935. To be sure, the com- 
mission had repeatedly called attention 
to the need for Federal regulation of 
interstate wholesale rates. However, 
this need had not been discovered pri- 
marily through the commission’s ad- 
ministrative experience, but was merely 
a logical deduction from a series of 
court decisions denying state commis- 


sions any direct regulatory authority 


over such rates.!2 


E evan can be little objection to ex- 
tension of Federal jurisdiction 
over this unregulated “twilight zone,” 
particularly since the Power Act, in 
granting the FPC authority to regulate 
interstate wholesale rates, provides 
ample restrictions to prevent Federal 
encroachment on state jurisdiction 


over local rates. However, it is evi- 


dent that, in order to assure efficient 
Federal rate regulation, it was not 
necessary to grant the commission au- 
thority to fix a rate base for two-thirds 
of the operating assets of the indus- 
try!® Only 15 or 20 per cent of the 
power that is generated moves in in- 
terstate commerce, and less than this 
is sold at wholesale. 

There are other provisions of the 
Power Act that cannot be justified on 
the basis of the need for Federal rate 
regulation. The most important pro- 
visions are those giving the FPC au- 
thority to prescribe uniform account- 
ing methods and to fix depreciation 
rates ; to break up interlocking relation- 
ships of officers and directors; and to 
require Federal permission before a 
company may dispose of operating as- 
sets by means of sale, lease, or merger, 
or before one company may acquire 
the securities of another.* It should 
be noted that the existence of a state 
commission with jurisdiction over 
these matters does not prevent the FPC 
from exercising authority. There is no 
provision in the law, for example, to 
assure operating companies that they 
will not have to conform to both state 
and Federal accounting requirements. 
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Similarly, there is nothing to prevent 
the FPC, when regulating mergers, 
from imposing requirements that are 
inconsistent with those of a state com- 
mission. It is such regulatory matters 
as these, and not regulation of whole- 
sale rates, to which the FPC has refer- 
ence when claiming jurisdiction over 
two-thirds of the operating assets in the 
industry. In view of the relatively 
small amount of power moving in in- 
terstate commerce, it is interesting to 
examine the legal basis for such a 
sweeping claim. 


A the Power Act has been inter- 
preted by the commission’s coun- 
sel,’® an operating company and all of 
its utility assets may be subjected to 
complete regulation merely because it 
happens to be charging wholesale rates 
that are subject to Federal regulation. 
This doctrine enables the FPC to as- 
sert jurisdiction over a generating 
company that owns no transmission 
facilities at all but that sells power over 
the lines of another company. On the 
other hand, if a company does not 
wholesale power, the commission may 
assert jurisdiction on the ground that 
the company owns or operates facilities 
for transmitting energy in interstate 
commerce. This doctrine enables the 
commission to regulate companies that 
receive power in interstate commerce 
as well as those that deliver it. Fur- 
thermore, the commission need not 
prove that a company owns or oper- 
ates transmission facilities that actual- 
ly cross a state line. Federal jurisdic- 
tion may be asserted on the ground that 
a company uses intrastate facilities in 
part for interstate transmission. It is 
evident that the legal grounds for the 
FPC’s jurisdiction, as well as many 
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regulatory provisions of the Power 
Act, are very remotely related to the 
need for Federal regulation of inter. 
state rates. 


HE fact that the Federal Power 

Act does more than provide for 
regulation of rates, however, is not of 
itself sufficient to condemn the legisla- 
tion. It is impossible to present a com- 
plete critique of the act in this brief 
discussion."® The writer has achieved 
his purpose if he has shown that the 
Power Act represents an untried er- 
periment in a new relationship between 
states and nation so far as electric util- 
ity regulation is concerned. 

The success of the experiment de- 
pends upon the feasibility of strength- 
ening and coordinating state regulation 
by asserting supplementary Federal 
jurisdiction over many matters that are 
already subject to local control. The 
danger of the experiment, of course, is 
that the industry will be burdened by 
duplication of regulatory agencies, or 
that the state commissions will be de- 
prived of all but nominal jurisdiction 
over matters essentially of local con- 
cern. 

Throughout the law there is much 
reference to state and Federal coopera- 
tion and the use of codperative pro- 
cedures to avoid the pitfalls of conflict- 
ing jurisdictions. But successful co- 
Operation cannot be attained by legisla- 
tive fiat. The secret of success is to be 
found in a wise and restrained admir- 
istration of the law on the part of the 
FPC. 


HAT much can be accomplished by 
A indies state and Federal coop- 
eration is attested by the recent trend 
toward national uniformity in electric 
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utility accounting classifications. But 
many problems will yet arise as the 
commission continues to regulate merg- 
ers, fix depreciation rates, and per- 
haps require amortization of “write- 


ups.” 

‘. overzealous assertion of ex- 
clusive jurisdiction, an imprudent ap- 
plication of the prudent investment 
principle, an undue emphasis on Fed- 
eral “supremacy,” or a failure to utilize 
codperative procedure to the utmost 
may easily lead the FPC to lose sight 
of the original intent of the law to sup- 


141 Stat. 1063. 

2 This law is found in Title II of the Public 
Utility Act of 1935, Public No. 333, 74th Con- 
gress, 

8Indications of a more vigorous assertion 
of Federal jurisdiction over projects located 
in nonnavigable waters, for example, have 
evoked comments on the commission’s atti- 
tude. See Pusric UrtiLitres FortNIGHTLy, 
January 20, 1938, pp. 102-104. 

4Federal Power Commission, 17th Annual 
Report, p. 11. 

5 Sections 9 (b) and 10 (c) of the Federal 
Water Power Act. 

8See Greenleaf-Johnson Lumber Co. v. 
Garrison (1915) 237 U. S. 251, 59 L. ed. 939, 
and cases cited therein. 

7Section 14 of Federal Water Power Act. 

8In view of recent agitation for adopting 
prudent investment as a rate base it is interest- 
ing to note that the Water Power Act, in 
effect, allows a state commission, when com- 
puting aggregate property valuations in rate 
cases, to include project properties at “actual 
legitimate cost” as determined by the Power 
Commission. (See §19 of the Federal Water 
Power Act.) However, the writer knows of 


plement rather than supersede local au- 
thority. 

The Power Commission has grown 
up. Whether it has attained sufficient 
maturity to recognize the dangers and 
avoid the pitfalls involved in adminis- 
tration of the new law remains to be 
seen. 

Perhaps administration of the com- 
paratively fool-proof Water Power 
Act has not provided adequate prepara- 
tory training for handling such high- 
powered legislation as the Federal 
Power Act of 1935. 
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Footnotes 


no case in which a state commission has in- 
voked this section of the law. 

8 Broad River Power Co. v. Query (1933) 
288 U. S. 178, 77 L. ed. 685. 

10 Section 10 (e) of the Federal Water 
Power Act. This section is interpreted in 
Regulation 18, §3, of the Federal Power 
Commission’s Rules and Regulations, Fourth 
Revised Issue. 

11 The leading case is Public Utilities Com- 
mission v. Attleboro Steam & Electric Co. 
273 U. S. 83, P.U.R. 1927 B, 348. 

12 See §201 of the Federal Power Act. 

18 Section 208 of the Federal Power Act. 

14See §§203, 208, 301, 302, and 305 of the 
Federal Power Act. 

18 Memorandum Opinion of Oswald Ryan, 
general counsel of the Federal Power Com- 
mission, to the Legal Division of the Commis- 
sion on the Meaning of “Public Utility,” as 
— in the Federal Power Act, February 8, 

36 


16 For a detailed analysis of the law see the 
writer’s article entitled “A Critique of the 
Federal Power Act,” appearing in the May 
issue of the Journal of Land & Public 
Utility Economics at p. 147. 





Fool-proof Traffic Regulation 


cc I 
It may also be possible, by similar method, to control the speed, to 
coordinate the movement of vehicles on a street where the traffic lights 
are arranged for progressive control, and to warn drivers when they 
cross or get too close to the center line on hill crests.” 

—WitiiraMm A. VAN Duzer, 
Traffic Director, District of Columbia. 
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BELIEVE it is possible, by the use of photo-electric cells, to prevent 
motor vehicles from running through red lights or stop signs. 
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In Utility Valuations 


The decision of the Supreme Court that the value of the plant used to give 

the service must be ascertained, and not the estimated cost of a different plant, 

was not intended to have—and cannot properly be construed to have—any 

effect, in the opinion of the authors, on comparison of existing parts of plant 

with more modern plants, for the purpose of gauging depreciation due to obso- 
lescence and inadequacy. 


By SAMUEL SLAFF anp GEORGE SLAFF 


there has been an ever-present 

bogey before most commissions 
—“substitute plant.” Commission 
members as individuals and as regula- 
tory bodies in rate cases have almost 
uniformly shied away from concepts 
that in any way involved the determina- 
tion of the cost of a plant or a part of 
a plant other than the exact plant under 
consideration. They have feared that 
to consider evidence of the cost of 
equipment which would be used if a 
plant were being engineered today 
would open them to criticism of the 
McCardle Case and to probable rever- 
sal. Their fear of this hobgoblin in 
rate cases has, of course, been reflected 


| ts since the McCardle Case? 


1McCardle v. Indianapolis Water Co. 
(1926) 272 U. S. 400, P.U.R. 1927A, 15. 
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in their point of view as to the value 
of the property even in their informa 
negotiations and discussions with util 
ity companies as to future rates. 

The McCardle Case, decided by the 
Supreme Court at practically the very 
peak of our predepression prosperity, 
has come to be one of the bulwarks of 
the utility companies’ point of view 1 
valuation matters. Ever since that de 
cision they have reiterated in case afte 
case that there must be no consideration 
whatever of “substitute plant.” On the 
other hand, public representatives it 
rate cases have to a large extent allowel 
this matter to go by default, either 
through failure to examine the Mc 
Cardle Case carefully or because of it 
ability to see the importance of tht 
problem involved. 
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As a result, commissions as a whole 
have become rather generally perme- 
ated with the idea that they must not, 
in the slightest, go beyond the deter- 
mination of the cost of the exact items 
of property included in the inventory of 
the utility under consideration. If in 
arun of 30-foot telephone poles there 
are several old 50-footers which carry 
the cable exactly the same height from 
the ground as do the 30-foot poles, the 
commissions quite generally steer clear 
of considering what the cost of 30-foot 
poles would be in the place of the 50- 
footers. So too, if a generating station 
contains four 5,000-kilowatt units, it 
is an almost superhuman task to con- 
vince a commission that in addition to 
considering evidence of the present re- 
production cost of those four units, it 
should also consider evidence of the 
present cost of one modern 20,000- 
kilowatt unit which will perform 
exactly the same function as those four 
units. 


Bien is not to attach any blame to 
the commissioners for their point 
of view. If there is to be any alloca- 
tion of blame, it must rest upon an in- 
correct and improper interpretation of 
the McCardle Case. There is room for 
a careful reéxamination of what the 
McCardle Case actually held with re- 
spect to so-called “substitute plant”’ 
and what procedure and evidence is 
available to the public and to commis- 
sions under the doctrine of that case. 
Such reéxamination is especially 
timely in view of the Supreme Court’s 
decision in the Pacific Gas and Elec- 
tric Case. That case indicates that the 
court, as presently constituted, is 
minded to permit improvement in the 
regulatory process to the extent of 


loosening up on what had heretofore 
appeared to be the requirement that re- 
production cost must be determined by 
a commission before fixing fair value.” 

While, to be sure, the basic problem 
of “prudent investment” as against 
“reproduction cost” is far from settled 
by the decision—and, if one may ven- 
ture a prophecy, probably never will 
be by the Supreme Court—the deter- 
mination of existing depreciation will 
ever be a matter which commissions 
must decide in arriving at rate base. 
It is in this connection that the Mc- 
Cardle Case merits careful restudy and 
appraisal. 


‘TT historic pronouncement of the 
Supreme Court in the McCardle 
Case which has been subjected to such 
complete misconstruction stated: 


There is to be ascertained the value of the 
plant used to give the service and not the 
estimated cost of a different plant. Save 
under exceptional circumstances, the court 
is not required to enter upon a comparison 
of the merits of different systems. Such an 
inquiry would lead to collateral issues and 
investigations having only remote bearing 
on the fact to be found, viz., the value of 
the property devoted to the service of the 
public. 


The soundest way of finding out 
what were the limits of the Supreme 
Court’s observations in this respect is 
to go back to original sources—the 
records and briefs before the court. The 
Supreme Court was not discussing de- 
preciation when it made the statement 
quoted. It was dealing with reproduc- 
tion cost new. 


2“Tn the instant case we cannot say that the 
commission, in taking historical cost as the 
rate base, was making a finding without evi- 
dence and therefore arbitrary.” California R. 
Commission v. Pacific Gas & E. Co. (1938) 
302 U.S. 388, 21 P.U.R. (N.S.) 480, 487. 
8 (1926) 272 U. S. 400, 417, P.U.R. 1927A 
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Therefore, the Supreme Court’s 
words in the quoted passage applied 
only to the first subprocess—determi- 
nation of reproduction cost new. It 
was not intended to have—and cannot 
properly be construed to have—any 
effect on comparison of existing plant 
or parts of plant with types of plant 
that would be constructed under 
present-day conditions, embodying 
latest technological advances, for the 
purpose of gauging depreciation due to 
obsolescence and inadequacy. 

I N the district court, which enjoined 

the enforcement of the commis- 
sion’s rate order, an expert witness 
(Walter Bemis) testified for the city 
of Indianapolis on the subjects of re- 
production cost new and depreciation. 
In the portion of his testimony to which 
the company objected, which the court 
excluded, and which occasioned the 
statement of the Supreme Court above, 
the witness had figured “the estimated 
cost of a different plant” and made “a 
comparison of the merits of different 
systems” and presented his result as a 
suggestion that that figure be used for 
the reproduction cost new of the canal 
property. 

He had arrived at his estimate of de- 
preciation by another method and was 
in no way concerned with that element 
of valuation in the portion of his testi- 


q 


7 


“NEITHER in the McCardle Case nor in any other United 
States Supreme Court case can there be found any statement 
to the effect that it 1s improper, for the purpose of having a 


mony which occasioned the foregoing 
statement of the court. In the objection 
of company counsel to this evidence, 
the argument by counsel for the city, 
and the ruling of the district judge ex. 
cluding it, there is not the slightest men- 
tion of depreciation. On the contrary, 
it is apparent that the lower court and 
all the parties were concerned only with 
the problem of whether the expert's 
method could be used in connection 
with an estimate of reproduction cost 
new. This becomes doubly striking in 
the light of the examination of the 
Supreme Court brief filed by the com- 
pany which placed its chief reliance on 
the case of Kennebec Water Dist, y, 
Waterville,* in support of the conten- 
tion that the witness’ evidence on this 
point had been properly stricken out. 


HE Kennebec Case was one where 

the Maine court had in 1902 ruled 
out the possibility of a similar compari- 
son as a method of arriving at repro- 
duction cost. It is extremely pertinent 
to note that Mr. Justice Butler, in writ- 
ing the majority opinion, adopted not 
only the holding of the Kennebec Case, 
but substantially the wording as well. 
We set out below the parallel quota- 
tions from the Kennebec Case and 
from the Supreme Court majority 
opinion. 


497 Me. 185, 54 Atl. 6, 19. 


guide to a determination of the extent of certain phases of 
depreciation, to compare the capital cost and operating ex- 
penses of modern machinery with the same elements of cost 
of older machinery being hypothetically reproduced.” 
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Kennebec Case 
We think the inquiry along the line of re- 
production should, however, be limited to 
the replacing of the present system by one 
substantially like it. To enter upon a com- 
parison of the merits of different systems— 
to compare this one with more modern sys- 
tems—would be to open a wide door to 
speculative inquiry, and lead to discussions 
not germane to the subject. 
It is this system that is to be appraised, 
in its present condition and with its present 
efficiency. 


McCardle Case 


There is to be ascertained the value of the 
plant used to give the service and not_ the 
estimated cost of a different plant. Save 
under exceptional circumstances, the court 
is not required to enter upon a comparison 
of the merits of different systems. Such an 
inquiry would lead to collateral issues and 
investigations having only remote bearing on 
the fact to be found, viz., the value of the 
property devoted to the service of the pub- 
lic. 


It is apparent from all the facts of 
the record (omitted here for brevity) 
that the Supreme Court had in mind 
only the matter of an improper method 
of arriving at reproduction cost new. 
To be sure, much more far-reaching 
implications have been read into the 
Supreme Court’s statement in the 
decade since it was made, but without 
justification. 


N EITHER in the McCardle Case nor 
in any other United States Su- 
preme Court case can there be found 
any statement to the effect that it is 
improper, for the purpose of having 
_ a guide to a determination of the ex- 
tent of certain phases of depreciation, 
to compare the capital cost and oper- 
ating expenses of modern machinery 
with the same elements of cost of older 
machinery being hypothetically repro- 
duced. Now let us see where this dis- 
tinction brings us: 
There can, of course, be no dispute 


5 P.U.R. 1927A, at p. 30. 


with the axiom that a determination of 
fair value of a utility property requires 
a consideration of and deduction for 
depreciation. It is also clear that by 
now it must be accepted as equally 
axiomatic that obsolescence and inade- 
quacy are two important facts (if not 
the two most important) in deprecia- 
tion. To be sure, what elements com- 
bine to constitute and to be encom- 
passed within the scope of the term 
“depreciation” may, in times past, have 
been the subject of dispute among 
economists, engineers, attorneys, com- 
missions, and courts ; and there may to- 
day still be room for argument regard- 
ing some of its phases. But there can 
hardly be doubt any longer even by the 
“observed depreciation” school, that 
obsolescence and inadequacy are in- 
tegral factors of depreciation. 


* a recent case involving the rates 
of the Southern Bell Telephone & 
Telegraph Company, one of the A. T. 
& T. system companies, in which the 
authors were counsel for the city of 
Louisville, the valuation witness for 
the company stated frankly in his direct 
testimony, “In the rendition of tele- 
phone service property is constantly 
being consumed in operation. The con- 
sumption or final retirement of the 
property is brought about by various 
causes, the most important of which 
are deterioration, obsolescence, inade- 
quacy, public requirements, and casual- 
ties.” 

With respect to inadequacy alone he 
testified, “In most of the accounts I 
think that inadequacy is the largest 
single factor in the determination of 
the depreciation rates in so far as it 
affects the life of the plant, in so far as 
that is concerned.” 
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Two Major Factors of Depreciation 


sad |": (uel of the regulatory commissions recognize obsolescence 
and inadequacy as major factors of depreciation. The Uni- 
form System of Accounts for Telephone Companies prescribed by 
the Federal Communications Commission, in its instructions with 
respect to depreciation, states clearly that ‘among the causes to be 
given consideration are wear and tear, decay, action of the elements, 
inadequacy, obsolescence, changes in the art, changes in demand, 


and requirements of public authorities. 


a 





When the inventory and costs engi- 
neer of an A. T. & T. company, trained, 
as was this one, for twenty years in the 
valuation methods and ideology of the 
Bell System, speaks of obsolescence and 
inadequacy as among the most impor- 
tant factors in depreciation, it is im- 
pressive evidence on that point. 

Most of the regulatory commissions 
recognize obsolescence and inadequacy 
as major factors of depreciation. The 
Uniform System of Accounts for Tele- 
phone Companies prescribed by the 
Federal Communications Commission, 
in its instructions with respect to de- 
preciation, states® clearly that “among 
the causes to be given consideration are 
wear and tear, decay, action of the ele- 
ments, inadequacy, obsolescence, 


6 Similar provisions occur in the uniform 
system prescribed by the Federal Power Com- 
mission as well as that endorsed by the Na- 
tional Association of Railroad and Utilities 
Commissioners. See also Lindheimer v. 
Illinois Bell Teleph. Co. (1934) 292 U. S. 151, 
167, 3 P.U.R. (N.S.) 337, 347. 
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changes in the art, changes in demand, 
and requirements of public author- 
ities.” 
C seems clear, therefore, that obso- 
lescence, inadequacy, and changes in 
the art must be taken into consideration 
and must be completely and honestly 
evaluated in any determination of ex- 
isting depreciation of a utility property. 
The great problem, of course, is how 
best to measure the weight of those 
factors. Proper annual accounting of 
depreciation expense must and does 
take into consideration all factors of 
depreciation, including those of obso- 
lescence and inadequacy. 

Old generating units with low-pres- 
sure boilers and smaller capacity, for 
example, are replaced not because they 
are no longer physically capable of gen- 
erating electric current, but because im- 
provements in the art render them un- 
economical. They can be replaced with 
units of greater capacity, whose boilers 
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have higher pressures, which use less 
fuel and which produce electric energy 
more economically. Thus, although 
the older unit is still physically capable 
of generating electricity, it is retired 
generally because it has outlived its 
economic usefulness. 


F fee New York Power Authority’ 
sums up the matter as follows: 


The depreciation of physical property is 
usually classified as physical and functional. 
Physical depreciation includes the wear and 
tear of time, from natural elements and 
from use. Functional depreciation includes 
inadequacy and obsolescence. 

Functional depreciation accounts for the 
major share of retirements. 

Inadequacy may be typified by an under- 
ground cable system, installed for a given 
service demand, which eventually falls 
short of capacity due to increased use of 
electrical energy or new building construc- 
tion in the area served... 

Obsolescence is due primarily to con- 
tinuous technological improvements, so- 
called “advances in the art.” Thus direct 
current gives way to alternating current, 
steam engine generators to turbo-generators, 
and steam pressures and temperatures con- 
stantly increase. Functional depreciation de- 
prives property of a part of the service life 
which could be expected if physical depre- 
ciation were the only factor to be con- 
sidered. 


For the purpose of providing for the 
ultimate retirement of property due to 
all factors, companies build up their de- 
preciation reserves through their an- 
nual charges to depreciation expense or 
else, using the “retirement method,” 
charge retirements to current operating 
' expense. There can be, it would seem, 
no just quarrel with the thesis that if 
the companies are charging as part of 
their regular operating expense 
amounts to take care of retirement due 
to obsolescence and inadequacy as well 
as other causes, the factors of inade- 


7Fourth Annual Report of the Power 
Authority of the State of New York for the 
year ending Dec. 31, 1934, p. 192. 


quacy and obsolescence should be given 
the same degree of weight and con- 
sideration in the determination of de- 
preciation for rate base purposes. 


| seems equally obvious that obso- 
lescence and inadequacy cannot be 
measured by the usual method of “‘ob- 
serving” depreciation. Even the best 
intentioned and best qualified engineer 
with no preconceived bias cannot pos- 
sibly evaluate the depreciation due to 
obsolescence and inadequacy merely by 
going out and “observing” a utility 
property, even though he use the great- 
est possible care. Observation alone 
will not do the job. It may, to be sure, 
be of some help in the ultimate deter- 
mination of these factors but it is at 
best of very meager assistance in this 
respect. 

The Interstate Commerce Commis- 
sion in its well-known order on tele- 
phone and railroad depreciation 
charges® stated very definitely that 
“the important factors which limit 
service capacity are predominantly fac- 
tors that do not produce observable 
deterioration.” With this there can be 
no dispute. The central office equip- 
ment of a manual exchange works at 
close to 100 per cent operating efficien- 
cy for that type of exchange up until 
the very moment it is retired. An en- 
gineer examining it by the observa- 
tion method may find it in 100 per cent 
or close to 100 per cent physical condi- 
tion. Yet, it may well be that the cen- 
tral office equipment is to be retired— 
or could, economically, be retired—to- 
morrow or within a year and be re- 


8 No. 14700 Depreciation Charges of Tele- 
phone Companies; No. 15100 Depreciation 
Charges of Steam Railroad Companies (1931) 
177 Inters. Com. Rep. 351, 404. 
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placed by either an improved type of 
manual equipment or dial equipment. 
Quite obviously, in such case, the ob- 
servation alone has failed almost com- 
pletely to measure the true amount of 
depreciation which exists. Those fac- 
tors of obsolescence and inadequacy 
“which limit service capacity” of the 
particular central office equipment are 
unquestionably “predominantly factors 
that do not produce observable de- 
terioration.” 


a of the assumption that the 
rates of progress of all factors of 
depreciation towards culmination in 
the eventual retirement of the property 
proceed at an even rate for purposes of 
depreciation accounting, the ICC went 
on to say,® “If it is a fair assumption 
in determining the operating expenses 
which the public must pay each year, 
why is it not also fair in valuation?” 
For the purposes of this discussion the 
question can be narrowed to, “If it is 
a fair assumption in determining the 
operating expenses which the public 
must pay each year, that obsolescence 
and inadequacy do take place (without 
assuming that they proceed at a uni- 
form rate over the life of the prop- 
erty), why is it not also fair in valua- 
tion?’ There can, of course, be but 
one answer. 

How, then, shall those factors be 


9 Ibid, 


7 


measured in valuation? It should be 
borne in mind that depreciation due to 
obsolescence and inadequacy does not, 
as a general rule, spring up over night, 
It is not something which does not 
exist today but is brought into being 
full-blown tomorrow.”® 

From the moment a unit of property 
is installed in a utility the factors of 
obsolescence and inadequacy begin to 
work in some degree upon it. The art, 
the public which the utility serves, the 
scope of the company’s activities, are 
dynamic. 


oo can be no better single guide 
to or measure of the extent of 
these factors of depreciation than a 
comparison of both capital cost and 
operating expenses of the particular 
utility property or unit of property with 
the similar modern property which 
would serve the same function. Im- 
plicit in the recognition of the concept 
of obsolescence is the factor of relativ- 
ity. A generator, a pumping plant, a 
P.B.X., in fact any physical item in any 
plant, is obsolescent only in relation to 
and because there exists a physical item 


10 As put by Bauer & Gold in “Public Utility 
Valuation for Purposes of Rate Control” (p. 
226): “Obsolescence, inadequacy, and other 
functional forces develop gradually as techno- 
logical improvements and changes in demand 
take place. Seldom is there an instantaneous 
or sudden change which brings about unex- 
pectedly complete functional depreciation. 
The changes are mostly as gradual as the 
physical.” 


“THERE can. be, it would seem, no just quarrel with the 
thesis that if the companies are charging as part of their 
regular operating expense amounts to take care of retire- 
ment due to obsolescence and inadequacy as well as other 
causes, the factors of inadequacy and obsolescence should be 
given the same degree of weight and consideration in the 
determination of depreciation for rate base purposes.” 
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which can perform the same function 
better, or as well at cheaper cost. Ob- 
solescence cannot exist in actuality un- 
less there also exists a standard of 
comparison. It is purely a comparative 
concept and a comparative fact. 

How may it then be determined and 
measured in terms of money? It is not 
enough to say that obsolescence may 
be gauged in terms of percentage. Per- 
centage of what? The old plant? Of 
course—but the percentage of obso- 
lescence of the old plant is determined 
by the yardstick, the “modern” or “sub- 
stitute” plant. The accuracy of deter- 
mining the obsolescence of the old by 
determining the present cost and oper- 
ating expense of the old and comparing 
it with the present cost and operating 
expense of a modern unit which will 
perform the same function must be 
self-evident. 


TS New York Power Authority 
in its special report to the governor 
and the legislature, issued in 1934, on 
the electric companies of the Consoli- 
dated System serving New York city, 
pointed out the validity of this type of 
analysis as a measure of obsolescence 
in the following quotation :™ 


Engineers and economists can measure the 
extent of functional depreciation by con- 
stantly comparing the operating costs of a 
given property with the costs of the best 
equivalent property and capitalizing the 
difference at a percentage which represents 
the cost of money. When the capitalized 
difference exceeds the new capital require- 
ment of equivalent modern equipment no 
further value may be assigned to the prop- 
erty in question other than salvage. 

A partial measure of obsolescence for the 
oldest steam generating stations may be ob- 
tained by considering the fuel economy alone 
for 1931. A complete analysis would con- 
sider operating and maintenance expenses 
also, which are beyond the scope of this 
report. The fuel economy at the Hudson 


1 Power Authority Report, supra, 192, 193. 
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avenue station was 1.10 pounds per kilowatt 
hour for this year. The following table 
shows the gross generation, excess fuel 
consumed over 1.10 pounds per kilowatt 
hour, and total excess fuel: 


M Kw. Hr. Fuel Excess Coal 
Gross Economy Lbs. Kw. Hr. 
Station Generation Lbs. Kw. Hr. Tons 
Waterside 496,799 1.83 0.73 
Sherman creek ..367,708 1.56 0.46 
Gold street 663236 i 1.34 44,400 


Total Tons Excess 309,900 
This excess coal at the then cost of $4.36 
per ton represented an excess expenditure 
of $1,350,000 which, when capitalized at 6 
per cent, results in a measure of obsolescence 
due to progress in fuel economy of $22,500,- 
000. This would be greatly increased if ad- 
justed to reflect the normal capacity factor 
of each station, and the fuel economy of less 
than one pound per kilowatt hour now 
obtainable. 

These stations, together with the 66th 
street station held as a “reserve” plant, have 
been superseded by the new stations. This 
supersession is inevitable and proper, but 
must be accompanied by the appropriate 
elimination of fixed capital from the prop- 
erty accounts, in accordance with the ac- 
counting principles of retirement. 

This typical example, while applicable to 
generating stations only, is indicative of the 
real measure of depreciation for any indus- 
trial or utility property. In addition to phy- 
sical depreciation there exists a composite of 
functional depreciations which measures or 
limits the “value” of a property in terms of 
the lowest required investment and the re- 
duced costs obtainable by reproduction with 
the most modern design and materials, equiv- 
alent im service characteristics. (Italics 
ours.) 


HE Power Authority Report 
quoted above, while excellent in 

its exposition of the problem, consid- 
ered from some angles might even be 
somewhat conservative. It will be ob- 
served that the comparison of fuel 
economy by the three stations used as 
examples was made with the fuel econ- 
omy of another of the company’s sta- 
tions (presumably the best in the sys- 
tem). In order that the report might 
have been complete and indicated more 
accurately the full extent of obsoles- 
cence from the one factor of fuel 
economy, the comparison might well 
have been made with the obtainable fuel 
JULY 21, 1938 
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Measure of Obsolescence and Inadequacy 


(e4 HERE can be no better single guide to or measure of the ex- 

tent of these factors of depreciation [obsolescence and in- 

adequacy] than a comparison of both capital cost and operating 

expenses of the particular utility property or unit of property with 

the similar modern property which would serve the same function. 

Implicit in the recognition of the concept of obsolescence is the 
factor of relativity.” 





economy in a modern plant constructed 
under present-day conditions and using 
the best type of present-day equipment. 
As the Power Authority itself pointed 
out, its report on this phase alone was 
incomplete since it considered only the 
one factor of fuel economy while “a 
complete analysis would consider op- 
erating and maintenance expenses 
also.” 

In this connection it should be noted 
that the comparison cannot be limited 
to operating expenses alone. There 
must also be considered the compara- 
tive capital costs involved. If the cap- 
ital cost of the modern equipment 
would be in excess of the capital 
cost of the equipment in place, then 
the excess capital cost must be de- 
ducted from the capitalized excess oper- 
ating expenses if a sound determination 
is to be made. On the other hand, if 
the capital cost of the modern equip- 
ment would be less than the capital 
JULY 21, 1938 
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cost of the older equipment, the differ- 
ence must be added to the capitalized 
excess operating expense. 


HE Power Authority Report dealt, 
of course, with an electric utility. 
The same general situation, however, 
holds true with respect to other types 
of utility properties. Obsolescence and 
inadequacy occur in practically all plant 
accounts of any utility. If proper de- 
termination is to be made for valua- 
tion purposes, each account must be 
carefully analyzed and examined in the 
light of the modern available types and 
standards of equipment. It is not neces- 
sary to make an infinite minutiae of 
detail but the comparison must be made 
on a reasonable and adequate basis. 
When this is done a reasonably fair de- 
termination of the depreciation occa- 
sioned by the factors of obsolescence 
and inadequacy will be achieved. 
It is worth repeating again that all 
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factors must be taken into account 
under such procedure, 1.¢., capital cost 
as well as all items of operating ex- 
pense. Valuation of utility properties 
in rate cases is not—or at least should 
not be—a game in which each side pre- 
sents only what it deems to be favorable 
toits position. There is a responsibility 
upon representatives of the public to 
present to rate regulatory bodies a true 
picture of all the facts. Hence, in using 
the comparative method of gauging 
the force of obsolescence and inade- 
quacy, comparisons made by public 
representatives must be true and ac- 


curate, rather than half-hearted or slip- 
shod. 

If this is done there will be solid 
factual records presented to commis- 
sions on this aspect of depreciation. 
And what is just as important, such 
records will stand up in the courts and 
may meet with the complete approval 
of the United States Supreme Court. 
The McCardle Case does not inhibit 
comparisons for the purpose of aiding 
in the determination of existing de- 
preciation. The recent decision in the 
Pacific Gas & Electric Case certainly 
seems to lend support to this view. 








Decline in Residential Gas Consumption 


("4 Ane Pa the problem chiefly from the standpoint of living 
habits, Public Service Electric and Gas Company (New Jersey) 
has deduced some interesting facts having an indirect bearing upon 
residential gas consumption. Consultation with chain store managers in 
the service area revealed that during the past ten years there has been 
a definite trend away from the consumption of roasts and a corre- 
sponding trend toward chops and other more easily cooked meats; 
that the use of the fish has expanded steadily ; that cooked cereals have 
given much ground to cold cereals; and that the demand for baked 
products has grown substantially. Canned goods have supplanted home 
canning but are now, in turn, being displaced by fresh vegetables which 
are available at reasonable prices throughout the year. Another factor 
of importance is the increasing mobility of people. From data compiled 
by the New Jersey state highway department the company estimates 
that over 200,000 cars from Public Service territory are on the road 
each Saturday and Sunday from April to November and that a sub- 
stantial number represent parties having one or more meals away from 
home. The release of domestic servants has also affected gas use 
adversely by reason of the fact that the housewife herself is naturally 
more economical in the use of gas than the servant. Further, large 
numbers of children are attending central schools from which they are 
unable to return home for lunch, and more married women are em- 
ployed, both to the detriment of the midday load.” 
—Excerpt from “The Decline in Residential 
Gas Consumption.” Interim Bulletin No. 40. 
American Gas Association. New York, N.Y. 
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The Public Ownership Drive 
In Pennsylvania 


Although encouraged by recent laws and financial assistance 

from PWA, municipal ownership of electric plants is limited 

to forty boroughs, having been recently defeated in Pittsburgh 

and Reading. The total number of such plants advanced from 

thirty-six in 1902 to fifty-one in 1922 and has since receded 
to forty. The Reading campaign. 


By JOHN H. FERGUSON 
DEPARTMENT OF POLITICAL SCIENCE, THE PENNSYLVANIA STATE COLLEGE 


HE city of Reading is known as 

the Socialist City of Pennsyl- 

vania and yet it is far from radi- 
cal and the functions performed by the 
city government are actually fewer in 
number than in many non-Socialist 
cities throughout the nation. The only 
utility services at present owned and 
operated by the city are the water sys- 
tem and a sewage disposal plant, and it 
is generally conceded, even by oppo- 
nents of municipal ownership, that 
these have been operated efficiently. In 
the summer of 1937, the Socialist ma- 
jority of the five-man city commission 
launched a campaign to acquire a 
municipal light and power plant and 
distribution system to be operated in 
competition with the private utility 
serving the city. 
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Had the Socialists succeeded, Read- 
ing would have been the first Pennsyl- 
vania city to undertake municipal own- 
ership and operation of an electric sys- 
tem. At present, municipal ownership 
of electric systems is limited to forty 
boroughs. Six supply municipal needs 
only, fourteen do not generate but buy 
current from private utilities and dis- 
tribute it directly to consumers over 
borough systems, and twenty both gen- 
erate and distribute electric energy. 
The total number of municipal electric 
plants in Pennsylvania advanced from 
thirty-six in 1902 to fifty-one in 1922, 
and has since receded to forty. 

The Reading proposal was sympto- 
matic of a general distrust of commis- 
sion control and an increasing interest 
in public ownership in Pennsylvania. 
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The boroughs of the state are well or- 
ganized and they have strongly en- 
couraged municipal ownership. The 
borough of Meyerstown is now com- 
pleting a competitive electric system 
and the borough of Fleetwood is en- 
tangled in litigation over a proposed 
electric plant. There are now seven 
rural cooperative electrification proj- 
ects authorized or under way in the 
state, and the number is likely to in- 
crease in view of the great need for 
rural electrification, the liberal spend- 
ing policy of the Federal government, 
and the zeal of the Rural Electrification 
Administration. Besides Reading, a 
referendum to authorize a municipally 
owned electric system was held, and 
defeated, in Pittsburgh last November. 
In the case of water supply and service, 
the number of publicly owned and 
operated systems has increased from 
187 in 1928 to 208 in 1936. 


if ies recently enacted public utilities 
law encouraged municipal owner- 
ship. Under the law of 1913, commis- 
sion consent was required before mu- 
nicipal corporations could go into the 
utility business, and the commission 
refused numerous applications to com- 
mence operations. But now commis- 
sion consent is unnecessary except 
where a municipal corporation pro- 
poses to serve customers outside its 
corporate limits. The new law also 
gives municipalities broader rights of 
condemnation for the purpose of ac- 
quiring certain utilities, particularly 
water and sewage disposal systems. 
Moreover, according to one of its 
members, the present commission open- 
ly favors “municipal ownership of 
every water supply and sewage disposal 
system in Pennsylvania.” 


Financial assistance from the PWA 
has also stimulated interest in munici- 
pal ownership. Up to January 20, 
1938, $155,500 was lent to Pennsyl- 
vania municipalities and $492,528 had 
been granted to begin the construction 
of new waterworks in five boroughs 
and new electric systems in two. Al- 
together, $3,158,376 had been allotted 
to Pennsylvania municipalities for the 
construction and improvement of 
municipally owned utilities. 

Reading is an industrial city lying 
at the southern edge of Pennsylvania’s 
rich anthracite region. Its population 
of 115,000 is now served with elec- 
tricity by the Metropolitan Edison 
Company, a subsidiary of the Asso- 
ciated Gas-and Electric system. The 
Metropolitan Edison Company oper- 
ates in Reading under a lease and 
serves an integrated area of thirteen 
Pennsylvania counties. 


it is generally agreed that competitive 
utility systems are uneconomical 
except where it is impossible to obtain 
adequate service and reasonable rates 
by other means. Since November, 
1933, there had been twenty - two 
formal complaints against the Metro- 
politan Edison Company involving 
rates and service. Because of these and 
voluntary actions, rates in various cate- 
gories were reduced a total of seven- 
teen times and by an aggregate of $1,- 
289,655.10, and for the period be- 
tween October, 1924, and July, 1936, 
residential rates for 100 kilowatt hours 
were reduced by 45 per cent. Rates 
were still out of line, however, when 
compared with average rates of either 
private or municipal utilities in Penn- 
sylvania, and they were higher than 
rates charged in the eighteen cities in 
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Municipal Ownership Helped by PWA 


& ere assistance from the PWA has also stimulaied 

interest in municipal ownership. Up to January 20, 1938, 

$155,500 was lent to Pennsylvania municipalities and $492,528 had 

been granted to begin the construction of new waterworks in five 

boroughs and new electric systems in two. Altogether, $3,158,376 

had been allotted to Pennsylvania municipalities for the construction 
and improvement of municipally owned utilities.” 





the United States having populations 
of 50,000 and over, which own and 
operate their electric systems. 

The Socialists of Reading had two 
other weapons with which to effect 
rate reductions besides threatening to 
establish a “yardstick.” One was the 
Holding Company Act of 1935 by 
which they might hope for simplifica- 
tion of the pyramid of holding com- 
panies of which the Metropolitan Edi- 
son is a member ; and the other was the 
new and militant public utility com- 
mission which is girded with one of the 
most drastic utility regulatory laws in 
existence. Asa matter of fact, the new 
commission had already instigated an 
investigation of the Associated Gas 
and Electric properties in Pennsyl- 
vania. Nevertheless, in May, 1937, the 
Socialists announced that they would 
campaign for a municipal system. 
Their motives were chiefly political: 
An issue was needed for the approach- 
ing municipal and county elections; 
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proof was needed that a Socialist gov- 
ernment was different from those con- 
trolled by the major parties ; and it was 
hoped that litigation which was certain 
to follow success at the polls would lead 
to a modification and clarification of 
the state law relating to public owner- 
ship. 

The least that was hoped for was 
a reduction of electric rates. 


HE engineering firm of Burns and 

McDonnell was retained in May 
for a sum of $12,750. Nine engineers 
and their assistants conducted the sur- 
vey during the summer and submitted 
a preliminary report early in October 
and a full report on October 18th. 
They reported on three possible under- 
takings: 


l A municipal system for street light- 
e ing and city use only; 


2 A system which would serve only 
ethe large and more concentrated 
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and ornamental lighting in the central 
portion of the city ; and 


A municipal generating plant and 
5, city-wide competitive distribution 
system. 

The first, it was reported, could be 
built and put into operation for $755,- 
000 ; but it was advised that the annual 
costs for operation, maintenance, in- 
terest, and retirement would be only 
slightly below the cost of purchased 
service under then existent rates. It 
was estimated that the second could be 
built for $321,000, and operated with 
an annual saving of $10,000. 

Passing by the first two proposals, 
the engineers enthusiastically recom- 
mended the third. They advised the 
establishment of a 22,500-kilovolt am- 
pere steam generating station and an 
overhead - underground distribution 
system covering the entire city and de- 
signed to serve 65 per cent of the resi- 
dential consumers, 60 per cent of the 
commercial users, 20 per cent of the 
power users, and all of the city load. 
It was estimated that the generating 
station could be built for $1,971,000 
and the distribution system for $2,- 
779,000, or a total cost of $4,750,000. 
With this system and the rates recom- 
mended in the report, rates for resi- 
dential consumers could be reduced by 
_ 50 per cent, for commercial users by 
from 45 to 90 per cent, for larger com- 
mercial consumers by from 20 to 100 
per cent, and the city’s bill for light and 
power could be reduced by 60 per 
cent. This saving to the city, plus $20,- 
000 a year which the electric plant 
would pay to the city for general ad- 
ministrative costs, now paid from tax 
funds, would save the city an estimated 
$160,000 annually and permit a tax re- 


duction amounting to 12 to 15 per cent. 
Nor would these savings be offset by 
the loss of taxes, the report continued, 
since no local taxes had been or were 
being paid by the Metropolitan Edison. 


€ -geeiage to the proposal came 
chiefly from the Metropolitan 
Edison Company and affiliates, which 
threw their local staff of 789 employees 
into a behind-the-scenes campaign; a 
voluntary committee composed of five 
self-appointed citizens ; and the organ- 
ized realty interests. The two daily 
newspapers remained neutral, and 
neither the Republican nor the Demo- 
cratic party officially entered the con- 
test. Chief proponents were the So- 
cialists who were aided by their own 
vocal press, their control of the city’s 
government, and the rank and file of 
organized labor. The voluntary com- 
mittee formed the spearhead of the op- 
position and was supported by contri- 
butions received privately and in re- 
sponse to public appeals. The public 
utility commission was asked to in- 
vestigate the source of the voluntary 
committee’s funds but declined for lack 
of jurisdiction. 

The campaign was short but acri- 
monious. Because of a constitutional 
debt limitation it became necessary to 
submit the proposal to the electorate 
for approval. Accordingly, council 
announced the proposition on Septem- 
ber 29th—slightly more than a month 
before election day and just within the 
30-day period prescribed by law. 

Probably the most effective strategy 
employed by opponents of municipal 
ownership was their attempt to dis- 
credit the report made by Burns and 
McDonnell. Reading’s remaining legal 
borrowing capacity amounted to $4,- 
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THE PUBLIC OWNERSHIP DRIVE IN PENNSYLVANIA 


927,573 or $177,573 more than enough 
to complete the proposed project. Be- 
sides heaping abuse upon the engineers, 
critics alleged that they had deliberate- 
ly kept their estimates within the debt 
limitation. As evidence, they cited the 
language used in the proposition where 
it stated : 


Shall the indebtedness of the city .. . be 
increased ... for the purpose of providing 
for or toward making and erecting ...a 
municipal electric generating plant and dis- 
tribution system... ? 


Attention was called to the words 
“for or toward,” with the inference 
that the engineers and city officials 
knew that the sum estimated would be 
insufficient. Moreover, Metropolitan 
Edison quoted their consulting engi- 
neer as saying that a system designed 
to serve Reading would cost $13,000,- 
000, and other engineers were led to 
state that a system such as that pro- 
posed would cost about $7,500,000. 
These statements were published with- 
out any supporting evidence; they 
served to confuse the issue, and they 
were probably based upon assumptions 
which render them useless for purposes 
of comparison with the estimates sub- 
mitted by Burns and McDonnell. 


S Bc Socialists used the phrase “for 
or towards” upon the advice of 
bonding experts and there is no doubt 
but that the advice was given to pro- 
tect the city from unpredictable contin- 
gencies. This does not prove, however, 
that there was collusion to deliberately 
underestimate the cost of the proposed 
plant. Estimates of $1,971,000 for a 


22,500-kilovolt ampere steam gener- 
ating station, and $2,779,000 for a 
distribution system such as that con- 
templated, are probably not too low, 
especially in view of the fact that 
Reading is located in the heart of an 
industrial area, is close to sources of 
fuel, and has a population density of 
16,000 per square mile, exclusive of 
park areas, and that the proposed sys- 
tem would be competitive. 

The vote cast on November 4th was 
17,366 against the preposal and 10,- 
014 in favor. The issue was approved 
in only ten of the city’s seventy-five 
precincts, losing in districts normally 
Socialist. Politically, it was a losing is- 
sue for the Socialists since they failed 
to elect a single candidate for a city 
office and they suffered losses in their 
contest for county offices. The city, 
however, was more fortunate. During 
October, the public utilities commis- 
sion exercised its temporary rate-fixing 
authority and ordered the Metropoli- 
tan Edison Company to reduce its rates 
by $795,000 annually. It was esti- 
mated that $300,000 of this reduction 
would apply to consumers in Reading. 
The reduction was to become effective 
November 1st—three days before the 
referendum. Had the threat of a com- 
petitive system been absent the Metro- 
politan Edison Company would un- 
doubtedly have resisted the commis- 
sion’s order as recently had been done 
successfully by a neighboring private 
utility. Squeezed from above and be- 
low, the lowered rates were put into ef- 
fect immediately. 





¢ “— people must feel they are a part of their government and 
are responsible for its well-being. This attitude can only be 
maintained by the preservation of local control over local affairs.” 


—GeorcE D. AIKEN, 
Governor of Vermont. 
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Wire and Wireless 
Communication 


J ust what does the Federal Communi- 
cations Commission mean by its re- 
cently announced decision to give “appro- 
priate study and consideration” to the 
responses filed by the American Tele- 
phone and Telegraph Company to the 
exhibits and testimony used by the FCC 
special staff as the basis for its “proposed 
report” on the telephone investigation? 
True, the commission, acting on motion 
of Chairman McNinch (seconded by 
Commissioner Craven), voted unani- 
mously, but that does not necessarily 
mean a great deal. 

Could it have been that the commis- 
sion was principally concerned with 
merely meeting criticism to the effect 
that the special investigation had been 
unfairly one-sided? 

It must be admitted that a mere decla- 
ration by the commission that it would 
give “appropriate study and considera- 
tion” to the telephone company’s side of 
the case does not commit the commission 
to anything very definite. However, most 
Washington newspaper men are inclined 
to give the commission credit for a sin- 
cere effort to hear at least something of 
Bell’s side of the investigation story, 
even if it is pretty late in the day for that 
sort of thing. For example, there was 
the statement issued by Commissioner 
Craven last April which asserted that 
while the commission acted within its 
power in forbidding cross-examination 
and submission of rebuttal testimony, he 
felt “more could have been accomplished 
and better feeling in general would exist 
if this privilege had been granted.” It 
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will be recalled that Commissioner 
Craven felt it unfortunate that no recog- 
nition was given to the indisputable fact 
that telephone service in general in this 
country is “excellent.” 


GAIN, there was Chairman Mc- 
Ninch’s own emphatic warning of 
last April that the Walker report was 
only a “proposed” report and that the 
commission had not yet had time to study 
it much less agree with it. Finally, when 
the McNinch motion is considered in the 
light of certain background, it is certainly 
not an unreasonable construction to say 
that it seems to reverse in general spirit 
the position taken by Commissioner 
Walker upon the propriety of allowing 
an investigated industry to put into the 
record some measure of evidence in its 
own behalf. 

This does not mean that the item-by- 
item “replies,” issued by the A. T. & T. 
to Walker’s “proposed report” are now 
part of the record in the strict sense ; but 
it does mean that this defense material 
is at least eligible for consideration by 
the commission in drafting its own re- 
port to Congress. Prior to the McNinch 
motion, it had been generally supposed 
that the basis for the commission’s own 
investigating report would be restricted 
and bound by the four corners of the 
“record” assembled by Commissioner 
Walker’s special investigating staff. 

It will be recalled that when the Bell 
lawyers protested during the hearings 
about the exclusion of Bell evidence or 
the right to cross-examine, Commis- 
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GO AHEAD—SAY ANYTHING YOU LIKE 


sioner Walker asserted that these hear- 
ings were “not an adversary proceeding” 
and called for no determination of prop- 
erty rights. It might well have been con- 
ducted by a congressional committee, he 
added, and therefore the commission 
was further justified in conducting it on 
the principles of such congressional in- 


quiries where there are no _ parties 
litigant. 

It was late last September that Special 
Counsel George F. Hurd for the tele- 
phone company wrote a letter to the FCC 
in which he said: 

By far the greater part of the reports and 
testimony of the investigators is inaccurate 
JULY 21, 1938 
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and misleading. This is so not merely be- 
cause of “inaccuracies in factual data or sta- 
tastics.” Errors of that character are not the 
serious errors. The investigators, in assem- 
bling their material, have indulged in almost 
every practice which ought to be avoided in 
an inquiry directed to the ascertainment of 
accurate and comprehensive information. ... 

However, we have prepared and are send- 
ing to the commission herewith the sum- 
maries of,comments which time has permit- 
ted us to make upon the investigators’ re- 
ports and testimony. These summaries re- 
late to seventeen volumes of reports (some 
3,100 pages, including appendices), connected 
testimony, and exhibits supplementary there- 
to. These summaries are not limited to 
pointing out “inaccuracies in factual data or 
statistics.” They consist more particularly 
of brief discussion of the investigators’ as- 
sertions and related facts. They do not by 
any means point out all errors in factual data 
and conclusions set forth in reports and testi- 
mony to which they relate, or state all of 
the facts bearing upon the matters treated 
therein. 


Commissioner Walker replied to this 
in an announcement made on November 
15, 1937, in which he said that “the com- 
mission, having considered the comments 
filed and the fact of their noncompliance 
with the requirements specified for their 
filing, finds that these comments cannot 
be made a part of the record in Special 
Investigation Docket No. 1.” 


* * KX * 


wun the recent recess appointment 
of the former governor of Rhode 
Island, Norman S. Case, to succeed him- 
self as Republican member of the com- 
mission, wild rumors of a shake-up in 
FCC membership appear to be without 
basis. Indeed, it seems that as far as 
membership is concerned, the New Deal 
will stand pat on the present FCC line-up 
at least until another congressional ses- 
sion rolls along (assuming, of course, 
that all the current members keep their 
good health and right minds, and other- 
wise stay out of serious trouble). 

All this is in the face of recent de- 
mands by Representative E. E. Cox (D.) 
of Georgia that another Republican 
member, George Henry Payne, should 
be removed from office because he hinted 
that some of his fellow commissioners 
(and for that matter some members of 
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Congress) might be politically less pure 
than Caesar’s wife. Then, too, there 
was the recent rumor that Chairman Mc- 
Ninch, tired of it all, was longing for his 
old post back at the Federal Power Com- 
mission. 

There have even been rumors that the 
administration, looking around to find a 
soft spot for that New Deal knight, Rep- 
resentative Otha Wearin (unhorsed in 
the Iowa senatorial primary contest), 
was considering putting him in Case’s 
place upon the expiration of the latter’s 
term. Just how this could have been 
managed under the bipartisan clause of 
the statute is not clear (unless Commis- 
sioner Craven’s status as a Naval officer 
might be regarded as rendering him 
politically neutral). Anyhow, there 
seems now fairly clear sailing ahead for 
the FCC membership as presently con- 
stituted. 

But this is not true of the FCC staff. 
In the same press interview in which he 
gave virtual assurance that he was not 
planning a return to the FPC, Chairman 
McNinch served notice that he has in 
mind some sweeping changes in the 
lower strata personnel, and in procedural 
organization. These changes, said the 
chairman, “can best be made during the 
summer and early fall because readjust- 
ments can now be made with less inter- 
ference with the commission’s business 
than at any other time of the year.” 


* * *K 


(; HAIRMAN McNinch takes very 
seriously the “vote of confidence” 
by the House of Representatives when 
it decisively defeated, by a more or less 
partisan vote in the closing hours of the 
last session, the resolution to investigate 
radio broadcasting regulation under the 
FCC. 

Commenting upon attempts to put the 
FCC on the spot, Chairman McNinch 
stated : 


These attacks were unavailing in Wash- 
ington where the facts could be known, for 
only ten days ago the House of Represer- 
tatives defeated a resolution promoted by 
those who wanted an investigation of the 
commission. The overwhelming defeat of 
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that measure was a vote of confidence which 
carried with it a solemn mandate that the 
commission should proceed in the orderly, 
fair, impartial, and courageous administra- 
tion of the Communications Act. I have 
set myself to that very task and it is go- 
ing to be done and done to the satisfaction 
of every fair-minded person. 


Chairman McNinch went on to state 
that he personally intended to stay on 
the job to see that the clean-up is done 
right. That settles Mr. McNinch for 
awhile. Commissioner Payne replied to 
the Cox attack by saying it was un- 
worthy of notice, which indicates that 
Payne intends to stay right’ where he is. 
Since the Supreme Court’s decision in 
the Humphrey Case protects his status 
quo, that settles Mr. Payne. And, of 
course, President Roosevelt himself set- 
tled the gossip about the future of Mr. 
Case. 

Incidentally, the President’s failure to 
reappoint Case until the session had 
ended should not be taken as any disin- 
clination of the President to appoint him 
for a full term. The recess appointment 
was only for the purpose of thwarting 
any attempt which might have been 
made during the tense closing hours of 
the session to turn Case’s confirmation 
proceedings in the Senate into a sound- 
ing board for critics of the FCC. Need- 
less to say, the President wanted no row 
started at that particular time. 


* * *K * 


Be FCC has good reason to be en- 
couraged over its recent victory 
over the Rochester Telephone Corpora- 
tion in a Federal (three-judge) court 
for Western New York. The court up- 
held the commission’s decision to the 
effect that the Rochester company is 
sufficiently under the corporate control 
of the Bell System to be regarded as sub- 
ject to the full jurisdiction of the FCC. 
Actually, the importance of the court’s 
opinion by Judge Manton went con- 
siderably farther than the facts in the 
Rochester Case, as will be presently ex- 
plained. 

The Rochester company had sought 
to be classified as an independent “con- 
necting carrier” under §2(b) (2) of the 


Communications Act, which virtually 
exempts such carriers from FCC juris- 
diction. Now the FCC has been bothered 
with a number of such jurisdictional 
cases involving telephone companies in 
which the Bell System has a substantial 
but not a clear majority interest. The 
facts differ in practically every case. 

In the case of the Rochester company, 
Bell does not own a majority of the com- 
mon stock, but does own most of the 
preferred stock. Only the common stock 
has full voting rights, but preferred 
stockholders have the right to exercise 
a veto power in certain contingencies. 
Federal Judge Manton took the view 
that the word “control” as used in the 
Communications Act is to be construed 
in its broadest sense, and that a “find- 
ing” of such control by the FCC, based 
upon proper evidence, is a determination 
of a question of fact which is binding 
upon appeal to a Federal court. The 
court also agreed that corporate “con- 
trol” within the meaning of the Com- 
munications Act may be exercised in a 
number of ways; it could be exercised 
through preferred stock with limited 
voting power, as well as through full 
voting common stock. 

Of course, the Supreme Court will 
have to speak before the matter is finally 
settled. But the FCC legal staff is es- 
pecially pleased over the broad quality 
of Judge Manton’s affirmance of the 
commission’s order. If the district 
court’s view is upheld, it will practically 
be up to the commission to say what is 
and what is not corporate control and 
therefore which company is under Bell 
Sytem dominance to an extent warrant- 
ing FCC jurisdiction. 

Incidentally, the FCC’s opinion in the 
telegraph rate case, in which a 15 per cent 
emergency boost was denied last April, 
bases the decision upon strictly legal 
grounds. The financial emergency con- 
fronting the companies was held not to 
justify the authorization of higher rates 
in the absence of an affirmative showing 
that they would yield no more than a fair 
return. However, the commission did 
not, as reported, refuse to allow a fair 
return on fair value. 
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Financial News 


Stocks Zoom As Business 
Turns Corner 


OLLOWING its lethargic backing and 

filling of the previous two months, 
the stock market on June 20th began a 
sudden advance on heavily increased 
volume, which up to July 2nd resulted in 
the following advances for the Dow- 
Jones averages: 


Indus- Util- 
trials Rails ities 


138.53 ied. 2227 
June 18th 113.23 19.73 18.54 
1938 range prior to June 20th 
High 134.35 S255 2186 
Low 98.95 19.00 15.14 
Range for year 1937 
High 194.40 64.46 37.54 
28.91 19.65 
The sudden metamorphosis of the 
market from a jog-trot nag to a spirited 
race horse has left most observers, ac- 
customed as they are to sudden shifts in 
Wall street tempo, with mouths agape. 
Seldom has there been such an extreme 
change in velocity of trading ; the average 
daily volume increased eight or ten times 
over that of the June 18th week. Two 
major explanations for the sudden shift 
seem as plausible as any: (1) The mar- 
ket had been “sold-out” for some weeks, 
with bad news bringing out no new liqui- 
dation, and a substantial short interest 
was built up; (2) Federal pump priming 
had begun at a rapid pace, and as indi- 
cated in the chart published in our June 
9th issue, this proved a potent stock mar- 
ket stimulant in 1932-6. Other possible 
contributing factors were adjournment 
of Congress, hopes for an anti- New Deal 
swing in the primaries, modest improve- 
ment in weekly business indices, a sharp 
recovery in commodity prices, fair-sized 
gains in the London market, an advance 
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and 
Comment 


By OWEN ELY 


in rail bond prices, temporary ending 
of European war scares, and prospects 
for substantial grain exports. 

On the other hand, the market ignored 
such factors as (1) continued passing of 
dividends (including that on Atchison 
preferred) ,(2) forthcoming bad earnings 
statements for the second quarter, (3) 
possibility of railroad receiverships in 
August or September, (4) continued un- 
settled world conditions, and (5) very 
high ratios of stock prices to earnings 
and dividends. 

In making its turn on June 20th, the 
market conformed closely to the normal 
seasonal trend, as indicated by the ac- 
companying chart (page 95) of seasonal 
stock fluctuations based on the averages 
of monthly moves since 1920. This chart 
had indicated that a turn should occur 
soon after the middle of June. If the 
present advance follows both the 1932 
precedent and the seasonal pattern, it 
might well carry through to Labor Day, 
but the current rapidity of the move can 
hardly be maintained; and a sharp in- 
terim reaction sometime in July would 
seem a logical possibility. 

¥ 


The Interborough-Manhattan 


Decision 


J UDGE Robert P. Patterson of the U.S. 
District Court on June 18th handed 
down a long-awaited decision permitting 
the Interborough Rapid Transit Com- 
pany to disaffirm its 999-year lease on the 
elevated properties of the Manhattan 
Railway Company as a “burdensome ob- 
ligation,” but upholding in large degree 
the IRT’s contractual obligations to the 
city. Mayor LaGuardia announced that 
the decision would be appealed to the 
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higher courts although the city was con- 
sidered to have won at least a 50 per cent 
victory. Manhattan Railway interests 
stated they would appeal to the transit 
commission for a 10-cent fare, although 
this move would also doubtless have to 
await action by the Supreme Court, pos- 
sibly two years hence. Some of the prin- 
cipal points in Judge Patterson’s 62-page 
decision, which went exhaustively into 
“all phases of the system’s history, were 
the following : 

(1) If the decision is upheld, the public 
must pay an extra nickel at three out of 
four transfer points between  ele- 
vated and subway lines, although at the 
fourth and largest transfer point, 149th 


street and Third avenue, free interchange 
will continue. (2) With regard to unifica- 
tion negotiations, Interborough’s posi- 
tion is strengthened by relieving it of a 
huge financial burden. (3) The nuisance 
value of the Manhattan lines (which the 
city is anxious to tear down) is largely 
eliminated. The city’s offer of $12,500,- 
000 for the Sixth avenue line, about 
three-quarters of which would be offset 
by unpaid taxes, will probably be quickly 
accepted. (4) The Constitutional Con- 
vention may now take a more liberal atti- 
tude favoring adoption of an amendment 
to permit the city to finance unification 
without regard to its debt limit. 

While Manhattan representatives ap- 
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pear optimistic regarding possibilities of 
separate operation under a 10-cent fare, 
it is probable that their intention is 
merely to bolster unification claims. A 
10-cent fare would drive a great deal of 
competitive traffic to the subways, and 
even outlying sections, such as the 
Queens line, might suffer from diversion 
to busses or railroad trains. For some 
reason, accountants have never prepared 
—at least for public release—a clear-cut 
separation of Interborough and Manhat- 
tan earnings (the divisional operating 
statement has been criticized as in- 
complete). Interborough obtains some 
of its power from Manhattan, and 
it is possible that sale of this power might 
yield a higher figure under independent 
operation ; but on the other hand, power 
could probably be purchased from Con- 
solidated Edison if this proved desirable. 
Because of union agreements, no savings 
on wages could be anticipated, and with 
its own overhead organization elevated 
costs would doubtless be increased. Possi- 
bly abandonment of unprofitable sections 
and concentration of the best equipment 
on profitable runs might make a going 
concern, but this remains highly doubtful 
and the whole problem seems to be how 
much “nuisance value” the lines will still 
retain by the time the courts render a 
final decision and unification plans are 
completed. The elevated lines operating 
in the heart of the city are outmoded and 
must go, 


¥ 


New Financing 


NTERNATIONAL Telephone & Tele- 
graph Company has arranged to sell 
$15,000,000 4 per cent debentures of In- 
ternational Standard Electric Corpora- 
tion, a wholly owned subsidiary, to Dutch 
and Swiss interests. This financing, to- 
gether with funds already set aside, should 
substantially aid the company in meeting 
the $37,000,000 maturity of convertible 
debenture 44s next January 1st. The lat- 
ter bonds have advanced some 24 points 
this year to around 98. 
Commonwealth Edison Company 
stockholders have almost completely ex- 


JULY 21, 1938 96 


ercised their rights to subscribe to the 
new convertible debenture bonds. As the 
New York Sun comments: 

Contrast with the ill-fated Bethlehem 
Steel and Pure Oil convertible issues of 
just ten months ago is striking, the differ. 
ence lying in the fact the stock market was 
declining steadily all during the subscription 
periods of those two offerings, whereas the 
market was favorable during the Common. 
wealth subscription period, ending with fiye 
days of rapidly rising prices. 

Success of the Commonwealth underwrit- 
ing was not entirely a matter of market 
luck. The important lesson learned from 
the Bethlehem and Pure Oil experiences 
was the importance of having the next big 
convertible issue rest more firmly on its in- 
trinsic investment value, and less on the 
value of the conversion privilege. So the 
Commonwealth Edison management gave 
the debentures a 34 per cent coupon anda 
term of twenty years. As a further precau- 
tion, the conversion price was set at 25, or 
within a point of the market as it stood 
when the price was fixed. 


Southwestern Bell Telephone Com- 
pany on June 24th filed $30,000,000 first 
and refunding 3s due 1968 with the SEC. 
Details regarding the price, underwriting 
group, etc., will be furnished by amen¢- 
ment. 

The Bell System is handicapped in re- 
deeming many of its 5 per cent or 54 per 
cent issues because of inflexible redemp- 
tion provisions. Although some $550,- 
000,000 system securities have been re- 
funded in recent years, there are about 
$323,000,000 bonds that cannot be re- 
deemed for several years, together with 
$60,865,000 44s due November 1, 1939, 
callable at the prohibitive price of 110. 
A number of issues are redeemable at par 
within two years or more of the matu- 
rity date. The $95,000,000 American 
Telephone 54s, although selling to yield 
only about 1.6 per cent, are unlikely to 
be redeemed until 1941, when the call 
price drops from 110 to 100. 

Consolidated Edison Company and its 
subsidiary, Yonkers Electric Light & 
Power Company, are negotiating with 
the Metropolitan Life Insurance Co. and 
the Prudential Insurance Co. for the pri- 
vate placing of $9,550,000 Yonkers de- 
benture 34s of 1950. This is the second 
Edison issue to be sold privately this 
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year, New York and Queens Electric 
Power having obtained $10,000,000 in 
this fashion in May. 


> 


Combating Lower Profit 
Margins 


1cE President Sammis of Common- 

wealth & Southern Corporation, in 
arecent address before the Edison Elec- 
tric Institute Convention, pointed out that 
despite investment of four or five billion 
dollars in additional plant and equipment, 
operating income of the electric light and 
power industry is practically back where 
it was eleven years ago. Regarding the 
future outlook, Mr. Sammis stressed the 
importance of potential Diesel competi- 
tion, although he felt that the danger may 
have been somewhat exaggerated. Ex- 
cerpts from his address are quoted as 
follows : 

... The present-day cost of producing 
kilowatt hours from steam turbine or recip- 
rocating engine isolated plants, including 
fixed charges and operating expenses, runs, 
in medium sized plants, from 30 per cent to 
40 per cent lower than the cost that existed in 
the early ’20’s.... Although the improvement 
in the efficiency of Diesels has not shown the 
same percentage improvement as has been en- 
countered in boiler and steam turbine equip- 
ment, largely because the thermal efficiency 
of Diesels was always relatively high, the 
standardization of sizes and other improve- 
ments have brought about very material re- 
ductions in the price per kilowatt installed. 
The investment per kilowatt installed today 
is less than half that of the early ’20’s.... 

... The entrance of General Motors Cor- 
poration into. the stationary field has not 
brought a radical change in the economics of 
our competition. .. . Nevertheless, this new 
interest is already being experienced with 
the result that Diesel manufacturers are at- 
‘tempting to capitalize the situation and their 
salesmen have become more aggressive. 


Offsetting possible inroads by the 
Diesel, Mr. Sammis pointed out interest- 
ing possibilities for increased sale of 
electricity in new lines such as commer- 
tial cooking, air conditioning, and the 
“Chemurgic Movement.” The latter in- 
cludes such new industries as production 
of craft papers and rayon in the South, 
anhydrous-ethyl alcohol from corn and 
grain sorghums in Kansas, etc. 


Regarding increased lighting possibil- 
ities, he stated that over $230,000,000 ad- 
ditional annual revenue should be obtain- 
able if industrial plants increase their 
illumination to conform to standards set 
by the Illuminating Engineering Society. 
In fact, many industrialists are con- 
vinced that lighting intensities far in ex- 
cess of these standards would yield large 
factory savings due to increased eff- 
ciency and reduced accidents. Actual 
tests have shown that even partial in- 
crease in illumination increases workers’ 
speed from 14 per cent to 23 per cent, 
and one authority has estimated the an- 
nual toll of accidents caused by bad light- 
ing at $150,000,000. 


M rk. Sammis emphasized, with re- 
spect to rate schedules, (1) the 
increased need for reserves to tide over 
bad years, due to rapidly rising taxes, 
wages, coal prices, etc.; and (2) protec- 
tion against the practice of some indus- 
trial customers in maintaining connection 
for emergency use while gaining their 
regular power from oil engines. He also 
advised incorporating tax clauses and 
coal clauses in large industrial contracts 
in order to protect revenues from unex- 
pected inroads due to new taxes, the 
attempted control of coal prices under the 
Bituminous Coal Act, etc. 

Regarding sales campaigns, Mr. Sam- 
mis stressed the advantages of large- 
scale advertising on a regional or national 
basis, together with “selective selling” of 
the most profitable load by individual 
companies. He urged that “even though 
our industrial sales are slipping, now is 
no time to relax selling efforts when com- 
petition is so keen and when we have so 
many opportunities to electrify opera- 
tions never before electrified, for the rea- 
son that business men are more receptive 
to money-saving plans today than they 
would be if business was booming.” 


a 


SEC to Regulate Over-counter 
Security Trading 


HE Maloney bill recently enacted by 
Congress gives the SEC some meas- 
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ure of control over the vast over-counter 
securities markets, rounding out its previ- 
ous powers with respect to listed secu- 
rities. The new law is of “hybrid:’ char- 
acter, however, part of the regulation be- 
ing left to associations of security deal- 
ers. Because the law is loosely drawn 
with regard to the ethical standards 
which it purports to encourage, it may be 
a year or so before its application is fully 
understood by the profession, or clari- 
fied by the SEC. 

A national association, together with 
some twelve regional groups, and affili- 
ated associations representing special 
fields of activity, will carry out the “self- 
regulation” idea embodied in the act, all 
subject to general approval and check by 
the SEC, 

Small dealers are said to be apprehen- 
sive that the larger investment banking 
firms may dominate the proposed na- 
tional association; while on the other 
hand, the big firms fear that the small 
dealers, because of their large numbers, 
may be able to out-vote them. The SEC 
has indicated its desire that the associa- 
tion be “democratic” and that no partic- 
ular group dominate. By-laws for the 
national association are being prepared 
by Investment Bankers Conference, Inc., 
which is affiliated with the Investment 
Bankers Association. 

A preliminary problem is the financial 
standing and available capital of the 
smaller houses. The commission has cir- 
culated a questionnaire on this subject 
and answers are now being compiled. 


¥ 


Corporate News 


be gern Power & Light Company 
called a stockholders’ meeting for 
July 8th to authorize officers to vote the 
stock of Tennessee Public Service Com- 
pany, a subsidiary, in consummating sale 
of properties to the TVA and the city 
of Knoxville, Tenn. Because of the large 
percentage of stock owned by Electric 
Bond and Share, the plan was expected to 
meet no difficulty. The city of Knox- 
ville and the TVA had agreed to purchase 
distribution facilities in Knoxville for 
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$8,035,000, while Appalachian Elects 
Power Company agreed to purchase ce, 
tain other transmission lines for $1,29 
013. President Sawyer in his letter ; 
stockholders estimated that after alloy 
ing the first and refunding bonds 97} ay 
accrued interest, about $70 per shay 
would remain for preferred stockholdey 
(common stockholders receiving no 

ing). The alternative to the sale, }\; 
Sawyer said, “is destructive competitiq 
with a federally financed and muni: 
pally operated electric distribution sy 
tem supplied with power by the TV4 
and failure to consummate it would 
disastrous to the interests of this com 
pany and the other security holders i 
Tennessee Public Service Company.” 


A contract which ended the threat ¢j 
a strike of 1,400 employees of the Loy 
Island Lighting Company was signed by 
Edward F. Barrett, acting for the con. 
pany. The agreement recognizes ti 
union as the sole collective bargainin 
agency for mechanical employees an 
provides for uniform sick benefits, a} 
per cent wage increase for those eariy 
less than 60 cents an hour and a st 
months’ limitation on trial periods. 


The SEC is considering an appi- 
cation by a protective committee {or 
holders of the first mortgage bonis 
of 1938, of the Mountain States Power 
Company, for approval of a plan d 
reorganization. It is proposed to issit 
for the first 5s and 6s an equal amount0! 
new 6s due 1948. An unsecured opt 
indebtedness to Standard Gas and Ele 
tric Company would be convertible intr 
common stock on the basis of 5.2 shart 


7 per cent preferred stock would recett 
four shares of new common stock for 
each share of preferred and all accrutl 


dividends. Existing common stod 


would receive nothing. 


Columbia Gas & Electric Corporatio 
has received permission from the SECt 
pay $1,620,175 dividends on its prefertél 
stocks on August 15th out of currell 
earnings. 
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What Others Think 


Reactions to the TVA Power 
Cost Allocations 


N the same day that the last regular 
O session of the 75th Congress ad- 
journed, the Tennessee Valley Author- 
ity submitted to President Roosevelt its 
recommendations on the allocation of 
capital costs as between power, naviga- 
tion, and other features for Wilson, Nor- 
ris, and Wheeler dams. This was on June 
16, 1938, nearly one year and a half sub- 
sequent to the time limit set by Congress 
for the submission of such report, and 
too late in the session, of course, for Con- 
gress to do anything about it even if it 
were so disposed. 

President Roosevelt, however, did 
something about it by promptly approv- 
ing the recommendations and making 
them final with respect to the three proj- 
ects covered. On the whole, the alloca- 
tions dealt somewhat more realistically 
with power than many critics of the 
TVA’s power policies had expected. In 
other words, considering TVA Director 
Lilienthal’s attitude in the past, as well 
as the recent testimony on the subject 
of allocations furnished to the TVA in- 
vestigating committee of Congress by 
former Chairman A. E. Morgan, it would 
not have been very surprising if the TVA 
had recommended that power costs be 
allocated on the basis of incidental or 
“increment” cost. This would make the 
TVA venture in power production eco- 
nomically as well as legally a mere by- 
product of its constitutional functions of 
improving navigation, preventing floods, 
and providing for national defense. To 
take such a view it would have been 
necessary to assume that the three TVA 
dams were built primarily for navigation, 
flood control, and so forth, and that 
power features were added only as an 
afterthought to salvage the current made 
accessible by sheer coincidence. 
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And so when the TVA allocation re- 
port failed to put power expenditures on 
an “increment” cost basis, political ob- 
servers began wondering whether the al- 
leged change of heart on the subject on 
the part of Mr. Lilienthal might have in- 
dicated a subtle effort to cut the ground 
from under the charges recently made 
against him by Dr. A. E. Morgan before 
the congressional investigating commit- 
tee. 


E that as it may, the TVA allocation 
to power was more liberal in some 
respects than the recent allocation of 
power costs on the Bonneville dam on the 
Columbia river by the Federal Power 
Commission. True, in the case of Bonne- 
ville dam, 57 per cent of the total cost 
($74,144,600) was set aside for power, 
whereas in the TVA allocations only 52 
per cent of the alleged total cost of the 
three TVA dams ($94,125,671) was 
charged to power. Yet in the case of 
Bonneville, charges against power were 
made on the instalment plan. Full Bonne- 
ville charges for power cost will depend 
upon subsequent installation of addition- 
al generating equipment, which may take 
years before it is needed. (Only two out 
of the ultimate ten turbines are now in- 
stalled at Bonneville, leaving 80 per cent 
of the power cost allocation presently 
unassigned.) In the case of the TVA 
allocations, the entire power cost became 
immediately chargeable, as well as the 
20 per cent charge against flood control 
and 28 per cent to navigation. An in- 
teresting brief appraisal of the methods 
used in the TVA allocations was made 
in the following editorial in the Engi- 
neering News-Record: 


At each project the full cost of such 
facilities as locks and power houses was 
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charged to navigation or power, as the case 
may be; common costs such as the dam and 
reservoir were distributed on the following 
basis: navigation, 35 per cent; flood control, 
25; and power, 40 per cent of the total com- 
mon costs of the three projects. No one 
single method of allocating these common 
costs was adopted, but greatest weight was 
given to the “alternative-justifiable-expendi- 
ture theory,” using estitnates of the cost of 
developing each of the three services singly 
to determine ratios for splitting up the total 
actual cost. 

The method used is eminently fair in 
principle, though some may question the de- 
tails of its application—such as omitting in- 
terest during construction. With the TVA 
Act as background the committee that made 
the allocation could not have been accused 
of inconsistency if it had accepted the fic- 
tion that power is a by-product and had 
charged most of the common costs to navi- 
gation and flood control. For having re- 
sisted the temptation to arrive at low rates 
by this route the committee is to be con- 
gratulated. 

Looking backward, it is of interest to 
speculate whether publication of these fig- 
ures now, after long and needless delay, 
was not forced by Arthur Morgan’s ex- 
posure of the conflict within the TVA board. 
If imminence of the congressional hearing 
that he called for is responsible for the pub- 
lication of the allocation figures, then his 
hand still has an important part in direct- 
ing the destinies of the TVA experiment. 

Allocation of capital costs, however, is 
but one step in reaching a power rate. Its 
fairness may be largely offset by improper 
allocation of operating and promotional 
costs and by failure to provide for develop- 
ment costs. Finally, it would be well at this 
stage to make public facts as to how these 
capital costs check with the assumed capital 
costs that were used in fixing TVA power 
rates announced before the cost of Norris 
and Wheeler dams was known. All have a 
bearing on the mythical “yardstick” rate 
about which so much is heard. At best it 
will be a subsidized rate; how much it is 
subsidized should be a matter of public 
record. 


The weekly news magazine Time re- 
flected the following indirect opinion: 


Lower than utility men would like but 
higher than they expected TVA to admit, 
the 52 per cent power allocation for Fed- 
eral power was notable as the first public 
recognition that TVA is primarily a power 
project. It was notable also in that TVA 
wholesale rates are 60 per cent as high as 
private power rates, indicating that with a 
similar capital reduction private utilities 
could undersell TVA. 


The financial daily, The Wall Street 
Journal, stated editorially : 


One of the most interesting angles of the 
allocation report is the flat assumption that 
the market will be obtained for all the power 
in calculating the earning power of the sys- 
tem. The only way they can do that, at pres- 
ent, of course, is to take the business away 
from the private utilities. 


A’ indicated above, a difference of 
opinion developed as to the accu- 
racy of the overall 52 per cent figure for 
the power cost. Senator Norris of Ne- 
braska, father of the TVA, called the al- 
location “unfair to power.” On the other 
hand, Senator King of Utah, with a lean- 
ing towards private production, branded 
the allocation out of hand as a deliberate 
intention to make a “yardstick hostile to 
private utilities.” 

Because of its technical nature, com- 
paratively few newspapers ventured 
original editorial appraisal of the fairness 
or soundness of the TVA allocations. 
However, the highly regarded Atlanta 
(Ga.) Constitution, which is published in 
what is broadly known as the “TVA 
area,” made the following interesting 
observation : 


But the people, the taxpayers, who will 
pay for the dams and make up the annual 
deficits will, at least, be accorded the privi- 
lege of sitting on the side-lines while the 
politicians settle the arguments. But regard- 
less of the outcome, regardless of how the 
allocations are determined and redetermined 
from year to year, there will be deficits. If 
an allocation of capital outlay is favorable 
to power in an effort to justify lower rates, 
the deficit will necessarily have to be 
charged against fertilizer, or flood control, 
or national defense. But there will always 
be deficits, for the reason that the capital 
outlay far exceeds any reasonable expecta- 
tion of returns on the investment. 

Private producers of electricity, in fixing 
rates, must do so in anticipation of remain- 
ing solvent. Annual deficits would soon 
break them. The actual cost of production 
must necessarily be taken into considera- 
tion. Not the least of these costs is taxation. 
Even the land at the bottom of their storage 
lakes is not so deeply immersed as to escape 
notice of the tax assessors. The TVA, of 
course, pays no taxes. It is a Federal cor- 
poration. A sizable credit is thus acquired 
on its books. But, in bookkeeping, where 
there is a credit there must also be a debit. 
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The debit, in this case, is to be found in the 
tax records of local communities and coun- 
tESS c's 

It is suspected that TVA is selling power 
without any definite idea as to its cost; that 
in making the allocation of 52 per cent of the 
cost to power it sought to fit the cost of pro- 
duction to the rates rather than the rates to 
the cost of production. In private industry 
such a procedure would lead to bankruptcy. 
By the same method of appraisal as is usual- 
ly accorded private utilities, TVA is in a 
continuous state of bankruptcy, as well as 
in a flourishing state of obsolescence. Yet 
the American people are being asked to pour 
additional hundreds of millions of dollars 
into six similar “provinces” in a scheme to 
embrace the nation into one regimented 
whole. 


7 is indisputable, as the Atlanta Con- 
Stitution points out, that a govern- 
ment multipurpose project, such as TVA, 
must necessarily allocate capital costs on 
a different basis than if the project were 
built by private enterprise. In plain 
words, when a private utility builds a 
dam across a stream for power purposes, 
it must include its entire investment in 
its cost accounting unless it wants to go 
broke. 

It does not matter whether distinct 
social benefits arise from the building of 
the dam (such as flood prevention and 
navigation in lower channels) ; for there 
is no way for a private utility to assess 
such costs for purely social functions be- 
cause there is nobody from whom to col- 
lect the bill. Certainly the taxpayers are 
not going to give private utilities any- 
thing, no matter how much incidental so- 
cial benefit may accrue from utility dam 
construction. 

For this reason the Dallas (Tex.) 
Morning News concludes that the con- 
ception of a government yardstick for 
private power operation is futile, and 
added editorially : 

By charging off $45,000,000 of the cost of 
these dams to social benefits, the directors 
of TVA propose a subsidy of approximate- 
ly $2,000,000 annually for the government 
operation of power plants. There is no other 
way of figuring it. Of course, the consum- 
ers of Tennessee valley energy will get lower 
rates, but the country as a whole will get 
higher taxes. The TVA operation, as pro- 
posed by the present directors, will be a 
doctored “yardstick.” 
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The financial magazine Business Week, 
in commenting rather pessimistically on 
the outlook for the current negotiations 
between TVA and the private utilities 
operating in that area, ventured the fol- 
lowing forthright statement about the 
TVA allocations: 

Aside from the fact that utility men think 
the accounting behind the allocation is cock- 
eyed by $30,000,000 to $40,000,000, they feel 
that the charge of 52 per cent on power is 
an adroit move to rob ex-Chairman Morgan 
of the contention that TVA’s power policy 
is dishonest because the yardstick rates don't 
pay their rightful share of costs. 


While Business Week did not further 
identify the utility sources which differed 
so widely with the TVA conclusions on 
power cost allocations, at least one utility 
concern—the Commonwealth & South- 
ern Corporation system—did go to the 
extent of having its engineers prepare an 
analysis of the TVA allocations. 

According to this analysis the fallacy 
of the TVA figures lies in the assumption 
that one and the same set of percentages 
can be applied in the case of TVA prop- 
erty used for more than one purpose 
where the ratio of such multiple use 
differs as much as it does between Wheel- 
er, Wilson, and Norris dams. Thus Wil- 
son dam, which has installed capacity of 
184,000 kilowatts and operates at a head 
of approximately 90 feet, has been allo- 
cated a power cost ($17,725,460), which 
is only a little more than the power cost 
allocated to Wheeler ($17,336,438), 
which has an installed capacity of only 
64,000 kilowatts and operates at a head 
of only 53 feet. The Commonwealth & 
Southern report states: 

Both of these projects have essentially 

the same river flow, since they are only 15 
miles apart and there are no tributaries be- 
tween them. Furthermore, an examination 
of the quantities of concrete, excavation, 
etc., reveals that Wilson is inherently more 
costly than Wheeler, yet the TVA assigns 
essentially the same power value to these 
two projects. 


Examining the TVA allocations for 
flood control, Wilson $4,197,155, Wheel- 
er $5,576,039, and Norris $8,697,433, the 
analysis holds that Wheeler dam has 
more than seven times as much flood con- 
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“VE BEEN WORKING ON THE RAILROAD” 


trol storage capacity and consequently 
more than seven times as much flood con- 
trol value as Wilson dam. “Yet, the TVA 
theory shows for Wilson about 75 per 
cent as much allocation to flood control 
as at Wheeler.” 

On the problem of navigation, the 
study sets forth that Wilson dam has two 
45-foot lift locks in series, making a total 
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lift of 90 feet, as against a single lift lock 
at Wheeler of 53 feet. Despite these 
facts, the TVA has charged Wilson with 
$8,197,394 for navigation and Wheeler 
with $9,561,065. Norris dam has been 
charged with $8,536,406 for navigation 
purposes, when it is of no value to navi- 
gation except during the interim period 
of TVA construction, it is held. 
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In summation, the report declares that 
because at least $12,000,000 of capital 
investment has been written off at Wil- 
son dam the lump sum figures reported 
by the TVA are incorrect by at least that 
amount, and that the TVA assumption 
that one arbitrary set of percentages to 
be applied to the multiple purpose invest- 
ment can produce reasonably accurate 
results is fallacious. 


. fact that TVA arrived at its 
power rates some time before it 
determined its capital costs furnished the 
basis for this editorial conclusion in the 
Knoxville (Tenn.) Journal, which has 
generally been somewhat critical in its 
attitude towards TVA policies: 


Thoughtful citizens will be somewhat dis- 
turbed by press reports as to Mr.’ Lilien- 
thal’s comment upon the report as related 
to rates. The allocation made, he is quoted 
as saying, forms a basis for determining 
power rates. This appears somewhat re- 
markable, inasmuch as the Authority, in so 
far as is known, has contracted with various 
customers for about all the power being pro- 
duced at present. Is one to deduce that the 
rates for power which have been embodied 
in TVA contracts so far were arrived at 


purely by guesswork, and without any rel. 
tion to costs whatever? And if so, are these 
rates, once an allocation of power costs js 
determined upon, to be revamped? Little 
wonder that half of our citizens have no} 
yet been able to make up their minds aboy 
TVA! 


The Journal’s remarks about half the 
people of the United States not being abk 
to make up their minds about TVA may 
have referred to the recent survey of 
public opinion on this subject taken by 
Fortune magazine. While the results of 
the Fortune magazine survey gave a 
rather close finish between the support- 
ers and opponents of TVA (26.8 per cent 
“for” and 23.9 per cent “against”’), there 
were many more people either “unde. 
cided” or “uninformed” on the TVA is. 
sue than on any of the other dozen ques- 
tions asked in the Fortune survey. Spe- 
cifically, 32.2 per cent were registered as 
“uninformed” and 16.1 per cent were 
“undecided,” indicating a total of 483 
per cent of the adult population of Amer- 
ica who can’t make up their minds about 
TVA for the reason that most of them 
do not know what it is all about. 

—M. M. 





Dr. Morgan on Municipal Plants 


HE address recently made by Dr. 
Arthur E. Morgan, former head of 
the Tennessee Valley Authority, before 
the annual conference of the Municipal 
Electric Utilities Association, was note- 
worthy in a number of ways. First of all, 
it was his first public utterance since the 
controversy which resulted in his re- 
moval as chairman of the TVA by Presi- 
dent Roosevelt for “contumacy.” Of 
more substantive importance was the 
realistic warning given to the municipally 
owned public utilities by Dr. Morgan that 
all is not clear sailing ahead for them. 
Publicly owned municipal power systems 
generally, according to Dr. Morgan, are 
facing three principal sources of trouble. 
He stated: 
The days of easy money and excessive 


profits in the electric power industry are 
coming to a close. Rates are coming down 


JULY 21, 1938 


and public municipal systems will have to 
compete with these lower rates and with 
narrower margins of profit. In the face of 
this steady lowering of rates and improve- 
ment of service of the private companies, 
continually better management of publicly 
owned systems will be necessary to survive 
competition. 


Dr. Morgan cited large-scale opera- 
tions to bring about standardization and 
economy in administration as a second ill 
for publicly owned plants. He likened 
private power to the chain-store systems 
of dispensing groceries. The third diffi 
culty, he said, was the rapidly growing 
demand for universal power service in 
the rural areas. He pointed out: 


No longer is electric power to be one of 
the peculiar advantages of city living. It 1s 
to be a universal servant for city and farm 
alike. A widespread private utility, with ad- 
ministrative staffs in centers of population, 
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can serve the surrounding areas with effi- 
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becomes universal, the large systems will 
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regions along with the good. 

If a publicly owned municipal system fails 
to serve or to codperate with the surround- 
ing rural areas, it may be looked upon as 
an obstruction to progress. If it does serve 
the surrounding area without giving those 
areas a voice in management and in policy 
making, there may be complaint of city 
domination of rural affairs. 


s an idea of what could be done to 
A combat inroads private industry 
might make, Dr. Morgan advised com- 
munities with publicly owned power sys- 
tems to work together to solve problems 
beyond the reach of individual systems. 
He suggested a national institute of the 
managers of public business, with subdi- 
visions particularly concerned with water 
supply, public power, public markets, 
and other public services. Such an or- 
ganization, he declared, should be pat- 
terned after the National Education As- 
sociation and should not be privately 
endowed. 

The chief objective of such an or- 
ganization, Dr. Morgan said, perhaps 
would be competent and nonpolitical ad- 
ministration. Studies of the public power 
systems of Ontario, England, Switzer- 
land, Sweden, and other countries would 
help, he pointed out. Such a national 
association of power executives, he said, 
should have a permanent central staff 
and “would endeavor to clear away the 
restricting legislation with which private 
utility interests have endeavored to im- 
pede and to cripple public ownership of 
power and provide legislation to make 


rr the electric power industry, he said, 

“special privilege” has taken the form 
of overcapitalization, excess charges of 
service companies owned by “insiders,” 
excessive rates, prejudiced propaganda, 
and the misleading and exploitation of 
unprotected investors. Such privilege 
also has produced an industry highly dis- 
ciplinéd, standardized, and well organ- 
ized in a technical way, he continued. He 
declared: 


It has given more for the customers’ 
money than the power industry in England, 
which has had a much larger element of 
public ownership. The restriction of special 
privilege might take either the form of pub- 
lic ownership or of more effective regula- 
tion of private industry. In some cases pri- 
vate ownership has voluntarily achieved a 
high quality of public service, exercised in 
a sense of social trusteeship. 

If that spirit were dominant in the in- 
dustry, the issue of public versus private 
ownership would not be acute. What we face 
is not a simple problem of right or wrong, 
of good or bad, but a problem of patiently 
and vigorously working to create a higher 
level of public service. 

If we agree that public ownership and 
operation of power systems is a wholesome 
and proper function of government, that 
properly regulated private utilities are a 
legitimate form of business, and that the 
two methods are properly in competition to 
win the respect and esteem of the public, 
what then are the prospects and possibilities 
of such public municipal plants as you rep- 
resent? 


Dr. Morgan said the answer could be 


i public power feasible and effective.” He found only in “superior management.” 
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If such organizations as yours clearly see 
and endeavor to realize their possibilities, 
they may be the nuclei or keys in the process 
of transition from private and dictated man- 
agement to public and democratic manage- 
ment in an important and growing field of 
public service. 


Declaring that the public ownership of 
power is a possible transition point in the 
transfer of a régime of “special privi- 
lege” to one “of social control” of oppor- 
tunity without wrecking the social struc- 


great central steam stations, but it does 
not follow that publicly owned municipal 
systems have a “clear way ahead,” he de- 
clared. He continued : 


Public ownership can be a training school 
for democracy, for people are inclined to 
take keener interest in government if it deals 
with their everyday affairs. If a publicly 
owned system fails to serve or to cooperate 
with surrounding rural areas, it may be 
looked upon as an obstruction to progress. 
If it does serve the surrounding area with- 
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out giving those areas a voice in manage- 
ment and in policy making, there may be 
complaint of city domination of rural areas. 
This problem, of how an isolated municipal 
system shall meet the reasonable demands 
of the surrounding region in an efficient and 
democratic manner, is 2 real issue. I recog- 
nize that there are serious legislative ob- 
stacles, sometimes imposed through the in- 
fluence of the private utilities, which must 
be removed. 
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BF monte si his address, Dr. Mor- 
gan refrained from making any di- 
rect reference to the TVA or his recent 
appearances before the congressional 
committee investigating the entire TVA 
set-up and policy. He did, however, 
touch indirectly on the problem that 
caused the breach between himself and 
the other TVA directors and that re- 
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sulted in his removal from the TVA by 
President Roosevelt. 

In this connection Dr. Morgan said 
that both “true and representative” ac- 
counting — the issue that caused the 
breach between himself and the other 
TVA directors — while essential to all 
phases of public business, was especially 
necessary in the public power field, where 
comparisons are being made between dif- 


ferent public systems and between public 
and private industry ; and called upon his 
listeners to preserve good government, 
to avoid manipulation of accounts, or 
misleading publicity. To mislead the 
public about public business, he said, is 
treason to democracy. 

Appress by Dr. A. E. Morgan before the 


Municipal Utilities Association of New York 
State. Hamilton, N. Y. June 22, 1938. 





Fair Prices for Government Acquisition 


PROPOSAL that fair prices be paid by 
A the government in its purchase of 
privately owned utilities was set forth by 
J. D. Ross, administrator of the Bonne- 
ville project, in an article which appeared 
in a recent issue (June 22nd) of The 
Financial World magazine. Mr. Ross 
stated : 


The transition from private to public 
ownership is not an easy task. Those com- 
prising the private ownership group do not 
want to sell, but if placed in a position 
where they must sell, quite frequently ask a 
price based on inflated values. On the other 
hand, public ownership groups in their fear 
of such fictitious values or in their zeal to 
show the people that they are good horse- 
traders, offer a price as low as to make suc- 
cessful negotiations impossible. .. . 

There should be no sentiment whatever 
in these purchases. They should be business 
deals of the same kind that we find in any 
other kind of business. . . 

In Nebraska and Washington state we 
employed an agent from Wall street. Such 
an agent is in touch with the real owners of 
these power plants, the financiers, and the 
owners of the stocks and bonds they repre- 
sent, and experience has shown that they 
are able to get a lower price than would be 
obtained if the public and private concerns 
interested attempted to negotiate a deal di- 
rect. Besides it needs a considerable amount 


of money to swing such a purchase and 
handle the bond situation that necessarily 
arises. 

I believe that all bonds issued by a public 
power system should be revenue bonds, and 
not general obligation bonds where the gen- 
eral taxpayer assumes the burden regard- 
less of whether he may or may not be a 
heavy user of power. There is nothing com- 
plex or mysterious with this procedure. It 
is fair to both groups. Both receive actual 
value. Success, however, is dependent in 
large part on mutual confidence and a de- 
sire to play fair. 

Failure to follow such a simple procedure 
can only result in heavy losses to both 
groups. Condemnation proceedings are long, 
tedious, and expensive. No one can forecast 
the result. To avoid heavy losses by both 
groups, is it not better to determine in a 
simple way a price that is fair? Already ten 
companies in Nebraska have been offered 
prices that I consider fair on both sides, 
and evidently both the public and the private 
concerns are satisfied with their fairness. 


As the editors of The Financial World 
suggest in a preface to Mr. Ross’ article, 
utility investors may not agree with the 
contention that utilities should be public- 
ly owned, but they will surely approve 
any proposal that fair prices be paid in 
purchases of privately owned property 
by public agencies. 





Is the Death Sentence a Statutory Myth? 


£ b= Public Utility Holding Com- 
pany Act does not mean a “death 
sentence” or “dictatorship” for the pub- 
lic utility industry or the utility holding 


company, but marks “a return to old- 
fashioned American conservatism and 
fair dealing from which we strayed in the 
roaring twenties,” Robert E. Healy, 
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member of the Securities and Exchange 
Commission, asserted in a statement on 
June 19th. 

Commissioner Healy’s discussion of 
the law was prepared for the special pub- 
lic utility edition of The Chicago Journal 
of Commerce and released simultaneous- 
ly to all daily newspapers on June 19th. 
Mr. Healy stated: 


The Holding Company Act means the 
end of corporate pyramiding in the electric 
and gas utility field with its attendant ob- 
fuscation, speculation, and unhealthy con- 
centration of control. It means, I hope, the 
end of improper accounting methods. It 
means no more write-ups and no more 
manufacturing of values and earnings for 
stock-jobbing purposes. It means an end of 
the exploitation and victimization of oper- 
ating companies by financial prestidigitators. 
There will be no more private systems of 
inflation for the benefit of a self-appointed 
few. There will be no more upstream loans 
from operating companies to support their 
anaemic parents. There will be no more ex- 
tortionate service charges, representing, in 
effect, special dividends disguised as oper- 
ating expenses. There should be no more 
milking of operating subsidiaries through 
inadequate provision for depreciation. There 
should be no more tricky securities to trap 
the unwary investor. Voting power will be 
more equitably distributed. In reorganiza- 
tions, the act means that there will be no 
more blackmailing of senior security hold- 
ers by the junior interests who may own 
nothing but a power to vote. It means that 


government will have the right to say some. 
thing as to the direction of the growth oj 
national utility systems made up of cor. 
porations which are said to be devoted ty 
the public service, which occupy public 
streets and highways and dam_ interstate 
and international rivers usually without pay- 
ing for the privilege, which through delega. 
tion to them of a portion of the state's 
sovereignty are permitted to condemn pri. 
vate property, and which owe their ver 
existence to the indulgence of government, 

On the other hand, the Holding Company 
Act does not mean the nationalization of . 
the utility industry. It does not mean a death 
sentence for the utility industry or for the 
utility holding company. It does not mean 
that we can raise Insull Utility Investments, 
Inc., from the dead or that we can breathe 
value into securities which it was unfair to 
issue in the first place. Finally, it does not 
mean that there is to be a dictatorship over 
the utility industry. 

It does mean lawful regulation in the 
interest of investors, consumers, and the 
public, and a return to old-fashioned Amer- 
ican conservatism and fair dealing from 
which we strayed in the roaring twenties, 


Mr. Healy concluded that if the ideals 
of the holding company statute are at- 
tained, the great electric light and power 
industry, with its affiliated gas operating 
properties, will place itself on a perma- 
nently firm economic foundation and will 
see its own development bring “‘increas- 
ing benefit both to itself and the invest- 
ing and consuming public.” 





The Case against Nebraska’s “Little TVA” 


ITH all the headlines about the 
TVA, Bonneville, and Boulder, 
comparatively little attention is being 
given to the interesting public power ex- 
periment which has been going on in 
Nebraska under the sponsorship of the 
Public Works Administration. Yet, the 
Nebraska “little TVA,” as it is some- 
times called, is unique in that it is the 
first attempt of the Federal government 
to encourage the development of a state 
monopoly in the field of power, similar 
in some respects to the Ontario Hydro 
Electric Commission. 
But if rumors that are drifting back 
eastward with increasing persistence turn 


out to be true, the Nebraska experiment 
is due for a lot of unwelcome attention 
in the very near future. Already the local 
critics of the three public power and ir- 
rigation districts which make up the 
Nebraska project are referring to them 
as “three dead horses.” It is surprising 
that the criticism seems to be coming not 
merely from expected conservative quar- 
ters, but from the very class of people 
who are supposed to benefit directly in 
the operation of the publicly owned 
trinity of districts. 

Considering the fact that TVA is most 
popular in areas surrounding TVA (the 
recent Fortune magazine survey indi- 
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cates this very strongly ), and that Bonne- 
ville and Boulder dams are most highly 
regarded in their own respective regions, 
local criticism of the Nebraska tri-dis- 
trict plan would seem to invite special 
attention and analysis. 

A good starting point for those who 
would like to go into this subject is the 
recent booklet issued by the Committee 
of Utility Executives, Washington, D. C. 
Considering the source, it is not surpris- 
ing that the contents of this booklet 
should be generally critical of the Ne- 
braska projects, but its value lies in the 
fact that it has collected, in convenient 
form, material from other sources which 
tell a plain enough story of what the 
trouble is with Nebraska’s little TVA, 
or what its critics think is the trouble. 


fb history of the Nebraska venture, 
according to the committee booklet, 
goes back more than twenty years and 
can be summed up in a single word— 
water. The average annual rainfall in 
Nebraska varies from 30 to 15 inches 
from the eastern to the western sections, 
respectively. Irrigation, therefore, is in- 
dispensable in Nebraska crop production. 
Surveys were made on what is now the 
tri-county project by the U. S. Reclama- 
tion Bureau in 1923, but nothing ever 
came of them. Another survey was made 
in 1930 by a Professor Clark Mickey at 
the direction of the Nebraska legislature. 
When the New Deal spending program 
came into existence, it was found that 
applications for public power and irriga- 
tion funds had already been filed with 
the Reconstruction Finance Corporation. 

The PWA finally picked up the plans 
and had (until recently) allotted $55,- 
391,000 to Nebraska projects, of which 
$20,713,000 was in grants or gifts, and 
the balance in loans bearing 4 per cent 
interest and supposed to be repaid over a 
period of thirty-three years, starting in 
1942. These new projects sponsored by 
PWA are not Federal projects like TVA, 
Bonneville, and Grand Coulee. They are 
being built by political subdivisions of 
the state of Nebraska under a state law 
providing for the “formation of public 
power and irrigation districts.” 


Difficulties with the three Nebraska 
districts have been threefold: engineer- 
ing, financial, and economic. Engineer- 
ing problems center principally about the 
porous condition of the Nebraska soil 
which swamps and filters impounded 
waters, and the erratic behavior of the 
silt-laden Platte river, which has been 
humorously described as “a mile wide 
and an inch deep.” As a result of dams 
not holding water and swamped farm 
lands, together with several other expen- 
sive mishaps, the construction and opera- 
tion of the Nebraska grid system is be- 
ginning to be regarded as an engineer’s 
Jonah. 

But what really threatens Nebraska’s 
dream of the first state power monopoly 
in the United States is mainly the old 
problems of financing and economics. It 
was realized months ago that the power 
generated by the three districts could 
never be profitably marketed unless a co- 
érdinated distribution system were tied 
into the plan. Since most of Nebraska’s 
electric distribution facilities are oper- 
ated by private companies which have 
their own generating facilities, the ob- 
vious solution was to have the three dis- 
tricts buy out the existing private dis- 
tribution facilities. A New York banker, 
Guy C. Myers, who has had considerable 
success in the past in arranging for fi- 
nancing of public acquisition of private 
electric facilities, was put to work. For 
several months all reports from these 
negotiations were highly optimistic. Pri- 
vate bankers were said to be greatly in- 
terested. Of course, PWA, having al- 
ready invested millions in the generating 
end, realized that its best chance of get- 
ting its “loan” money back would be 
through the acquisition by the districts 
of assured markets. In other words, op- 
erating success apparently depends upon 
the districts buying out the privately 
owned distribution systems. 


hee after the Myer deals began to 
show promise of “jelling,” a number 
of Nebraska municipalities (which had 
at first seemed willing to go along with 
the state monopoly plans) became sus- 
picious of the public power district set-up 
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and more recently they have broken out 
into open rebellion, even to the extent of 
taking preliminary steps to acquire local 
privately owned distribution facilities for 
themselves. This in turn has scared the 
bankers who naturally do not want to 
buy themselves into a law suit. 

Briefly, the rebelling municipalities see 
in the public power district arrangement : 
(1) a device for relieving cities largely of 
control over local power rates without 
corresponding assurance of rate reduc- 
tions ; (2) a device for relieving the cities 
of control over financing affairs of the 
public districts while imposing on them 
indirectly the responsibility for support- 
ing the districts. 

Of course, all this is only one side of 
the story and it may well be that the Ne- 
braska “little TVA” will finally emerge 
triumphant over its numerous obstacles. 


After all, PWA with millions invest 
would hardly throw up the sponge with. 
out exhausting every means within jt 
power to put the three districts on thei, 
feet as going concerns ; and since PW 
now has many more millions to spend 
it is a promotional factor not to be lightly 
dismissed. ; 

Time alone will give the final answer, 
but meanwhile the Committee of Utility 
Executives has done a good job in qi. 
lecting the arguments for the opposition, 
It is to be hoped that in the interest of 
balance, fair play, and accurate public in. 
formation, a similar publication stating 
the case for the Nebraska projects will 
soon make its appearance. 

—F. X. W. 


IRRIGATION versus WATER POowER IN Ne. 
BRASKA. The Committee of Utility Execu. 
tives, Washington, D. C. 





Notes on Recent Publications 


CoMPARATIVE Cost OF ELECTRICAL ENERGY, 
Detroit, MICHIGAN, AND ONTARIO. Exten- 
sion of remarks of Representative George 
A. Dondero. Congressional Record. June 27, 
1938. 


EXPLORATIONS IN Our First FEDERAL PRov- 
INCE. By Garet Garrett. The Saturday Eve- 
ning Post. May 28, 1938. 

This is the second article on TVA by the 
well-known popular writer, Mr. Garrett, in 
which he emphasizes the fact that TVA is 
a third form of government as distinguished 
from Federal government and state govern- 
ment—a form which we have never known 
before in the United States. It is a semi- 
autonomous satrapy conducted by triumvirs 
or proconsuls appointed by the President. 
The author points out that officials of the 
TVA “province” are a law unto themselves, 
even to such details as parking space and 
license plates for automobiles. He finds that 
citizens in the TVA territory like the ex- 
periment very well because of the outside 
money it brings into that under-privileged 
area, but he poses the question of what will 
happen if and when the seven additional 
“provinces” suggested by Senator Norris 
are imposed upon the politico-economic map 
of the United States. 


GOVERNMENT Competition. Address by Chair- 
man Marriner S. Eccles of the Federal Re- 
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serve System before the New Jersey Bank- 
ers’ Association, Atlantic City, N. J. May 
13, 1938. 

In this address Mr. Eccles put himself on 
record as against government subsidies for 
power development and as opposed to the 
continuation of wage increases on the rail- 
roads. He became the first member of the 
Roosevelt administration to stress these two 
points as integral factors in a recovery ef- 
fort. Other measures which he declared 
would be helpful in restoring recovery would 
include the financing of utility and railroad 
purchases by the Reconstruction Finance 
Corporation. Such a step, he believed, would 
prod the electric utilities out of their laggard 
development resulting from political uncer- 
tainty. 


Procress Report to Special Committee on 
Public Utilities of the Ohio State Bar Asso- 
ciation at Toledo Regional Meeting of the 
Association, Toledo, Ohio, April 2, 1938, by 
Howell Wright, vice chairman of the com- 
mittee. 


Report ON INTERSTATE COMPACTS FOR FLOOD 
Controt. By the commissioners for the 
state of New Hampshire. February 15, 1938. 


REPORT OF THE PuBLIC SERVICE SECURITIES 
CommiTTEE. Investment Bankers Associa- 
tion of America. Spring meeting, White Sul- 
phur Springs, W. Va. May 14-18, 1938. 
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Events 


Affirms Flood Control Aim 


RESIDENT Roosevelt on June 29th announced 
that it was “with some reluctance” that 
he had signed the $386,500,000 Omnibus Flood 
Control Bill because of deficiencies in plan- 
ning, which he hoped would be temporarily 
remedied by “complete consultation” between 
the groups and Federal agencies affected and 
ultimately corrected by permanent legislation. 
The measure, over which a filibuster was 
threatened in the last hours of the recent Con- 
gress, was one of two bills signed by Presi- 
dent Roosevelt on June 28th. In explanation 
of his position on the flood control measure, 

President Roosevelt wrote: 

“I have approved this bill with some re- 
luctance. It authorizes but does not appro- 
priate the money for a large number of pub- 
lic works on rivers and harbors, these authori- 
zations being in addition to many other very 
large authorizations already on the statute 
hooks but for which money has not yet been 
appropriated. 

“It is unnecessary for me to emphasize 
the importance of carrying on a large and 
continuing program to eliminate floods, lessen 
soil erosion, continue reclamation, encourage 
reforestation, and improve navigation. 

“In so far as this bill provides for an im- 
provement in jurisdictional control over the 
properties involved, and a more adequate con- 
trol over consequential power developments, 
it is a definite step in the right direction. It 
is not a step in the right direction in the 
set-up provided for general government 
planning. 

‘I am in doubt as to the value of some of 
the projects provided for and it is unwise to 
place recommendations to the Congress solely 
in the hands of the Engineers Corps of the 
Army in some cases and of the Department 
of Agriculture in other cases. 

“Codrdination of all such public works in- 
volves a wider survey and the examination 
of more national problems than any one bu- 
reau or department is qualified for. In these 
respects future legislation will be vitally im- 
portant, in order to give to the Congress and 
to the country a complete picture which takes 
all factors into consideration. 

“For the coming year, however, I shall try 
to obtain this codrdination by asking for com- 
plete consultation between all groups and gov- 
ernment agencies affected. In this way the 
whole of the problem can be made more clear. 


I have, however, approved the bill because it 
accomplishes a number of good things, with, 
however, the reservation that its deficiencies 
should be corrected as early as possible.” 


Air Authority Bill Signed 


peer Roosevelt on June 23rd gave his 
approval to a bill setting up a Civil Aero- 
nautics Authority to regulate this country’s 
nonmilitary aviation. 

The Aeronautics Authority, to have five 
$12,000 members and a $12,000-a-year adminis- 
trator, takes some of its regulatory functions 
from the Bureau of Air Commerce in the 
Commerce Department and others from the 
Interstate Commerce Commission. Among 
other things, the authority will have power to 
issue and revoke licenses for air lines carrying 
passengers and property, pass upon such lines’ 
rates, and permit or refuse authority for air- 
line merger or interlocking relationships. 

In addition, it is directed to encourage the 
establishment of civil airways and to make a 
survey, on which it must report by February 
1, 1939, on whether the Federal government 
shall participate in a program to build and 
maintain a nation-wide system of airports. 


Seeks PWA Funds 


J D. Ross, Bonneville project administrator, 
@ revealed last month that he had applied 
to Harold L. Ickes, Secretary of the Interior 
and Public Works Administrator, for an allot- 
ment of $21,375,725 of PWA funds to build 
transmission lines and substations. 

Mr. Ross also announced the proposed con- 
struction of transmission facilities would be 
a step toward an eventual superpower net- 
work connecting all the hydroelectric projects 
of the Columbia basin — Bonneville, Grand 
Coulee, Umatilla, and others yet to be located. 

A major circuit, Mr. Ross explained, will 
be a 230,000-volt line from Bonneville to 
Grand Coulee dam, with an additional circuit 
returning by way of Pasco. The administrator 
said that if demand for current “outstrips 
construction of plants there may be a short- 
age of power in the whole northwest, but 
not at any one place.” 

To serve Portland, the Willamette valley, 
and the Oregon coast, Mr. Ross asked for 
a PWA allotment to build a 110,000-volt line 
from Vancouver across the Columbia river, 
with a double circuit southward to Eugene. 
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A line of the same voltage would carry Bonne- 
villé power from Pendleton to Umatilla and 
Pasco. Hood river and The Dalles would be 
connected with Bonneville. 

Plans for southwestern Washington include 
a 230,000-volt line from Vancouver to Kelso, 
and a 110,000-volt line therice to Aberdeen. 
A short link would connect the Bonneville 
plant with the substation at Condit. 


Offers Resources of RFC 


HAIRMAN Jesse H. Jones on June 27th of- 
fered the resources of the Reconstruction 
Finance Corporation to finance large scale 
public purchases of private utilities in huge 
areas of the South, Midwest, and far West. 
He started the program by lending $5,800,000 
to Knoxville, Tenn., to buy the distributing 
system of the Tennessee Public Service Com- 
pany in Knox county. It was the first loan 
of its kind ever made by the RFC. The Knox- 
ville deal was the first in a contemplated 


series of purchases by the Tennessee Valley 
Authority and municipalities in that area {) 
end the problem of competition between pubji. 
and private utility capital. 

Jones said he had had “inquiries” but ny 
formal applications for loans from municipal. 
ities around the huge new Bonneville anj 
Grand Coulee dams on the Columbia rive, 
and the Fort Peck dam in Montana. He als 
said a proposed $100,000,000 deal in Nebrask, 
would be eligible for RFC money. The pro. 
posal had been made that three PWA power 
projects there buy out all the major private 
utilities in the state. ) 

The chairman said he already had sent 
an agent to the Columbia river area to in. 
vestigate the loan prospects. He made it plain, 
however, that his offer was limited to areas 
where Federal or PWA power developments 
created a special competitive problem and that 
he was not inviting municipalities elsewhere 
to apply. “We are not going into this business 
as a business,” he explained. 


Arizona 


PWA Funds Granted 


CS on two huge Arizona recla- 
mation projects—the Bartlett dam on the 
Verde river and the widespread Gila proj- 
ect in the southwestern part of the state— 
was given impetus recently by Public Works 
Administration allotments totaling $2,565,000. 

Of the amount, $565,000 would go to the 
Salt river project for the completion of Bart- 
lett dam and the remaining $2,000,000 to the 
Gila project, PWA officials said. The fund 
allocated to Bartlett dam was in addition to 
$400,000 originally appropriated for the next 
fiscal year, thus creating a total of nearly 
$1,000,000 which “should provide all money 
needed to complete the dam,” Senator Carl 
G. Hayden wired the Salt River Valley Water 
Users Association. 


Adjusted Tax Bill 


HE state tax commission last month ap- 

proved an order directing the Tucson 
Gas, Electric Light and Power Company to 
pay $141,626.34 in adjusted income taxes for 
the years 1933 to 1936, inclusive. 

Commissioners Thad M. Moore and Frank 
Luke signed the order which Chairman D. C. 
O’Neil said would be issued when he com- 
pleted scrutiny of the voluminous document 
and figures. 

The commission decree concerned alleged 
income tax deficiencies through relationships 
between the Tucson utility and its parent com- 
pany, the Federal Light and Traction Com- 
pany of New York. Last October 19th, Income 
Tax Director Peggs advised the Tucson utility 
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it had been assessed in extra taxes the sum 
of $173,233.98. Following a series of audits 
and hearings, the commission reached a final 
adjustment assessment, under provisions of 
the corporate tax evasion section of the in- 
come tax law. 

The approved order listed the adjusted 
amounts as $86,088.05 due in taxes, with a 
penalty of $86,088.05 levied at twice the nor- 
mal rate and with interest at 6 per cent per 
annum. When the utility filed its income tax 
returns for 1933, 1934, 1935, and 1936, it paid 
a total of $30,549.76 in taxes, leaving a balance 
of $141,624.34. 

The utility company, under the bill, has the 
right to appeal the order to the superior court. 


Asks Rate Hearing 


Ce electric rates are excessive, the 
4 Nogales city council last month put ma- 
chinery in operation for the passage of reso- 
lutions calling for a public rate hearing before 
the state corporation commission and to seek 
a government loan for the construction of a 
distributing system. 

The city council protested the rates of the 
Citizens Utilities Company after listening to 
a report from Alderman B. J. Jones, who 
charged that the rates were built on fictitious 
plant valuation and excessive operating costs. 
He claimed that Nogales electrical rates were 
in excess of other Arizona cities. 

Business men continued to darken their win- 
dows and stores and the city has skeletonized 
its street lighting in what has been termed 
a boycott against allegedly excessive electric 
rates. 
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Arkansas 


Tax Boost Protested 


cTION on proposed ordinances increasing 
A the privilege taxes of three utility firms 
operating in Little Rock by $98,000 annually 
was delayed for further study by the utilities 
committee of the city council, meeting with 
utility firm representatives on June 27th. 

The proposed increases would wipe out the 
anticipated deficit of the city this year and 
would be levied to aid the city in its present 
financial crisis. Firms affected and the new 
taxes proposed were the Arkansas Power 
and Light Company, $50,000 ; Arkansas Louisi- 
ana Gas Company, $30,000; and the Municipal 
Water Department, $18,000. 

The new taxes would amount to an increase 
of $18,000 for the gas company and $6,000 
for the water department. Exact increase of 
the tax which would be imposed on the power 
company was disputed. The city contended 
the company paid none, and the company con- 
tended it paid approximately $22,000. 


J. F. Loughborough, attorney, representing 
R. E. Ritchie, general manager of the Ar- 
kansas Power and Light Company, said the 
power company felt that it was unfair for 
the city to impose the new tax and that the 
company would not submit to it willingly. 
He cited figures showing that the company 
paid taxes or allowed services to the city 
free which would total $21,977.38 annually. 
He said the company paid the annual privi- 
lege tax imposed on the Capitol Transpor- 
tation Company, amounting to $18,000, because 
the power company owns the latter’s stock. 

Lawrence B. Burrow, attorney, representing 
the gas company, said the tax would be paid 
only “in the last extremity” and added that 
it would be imposed on the company’s con- 
sumers as another “sales tax.” : 

Mayor Overman said “only one side of the 
situation—the utilities——-was presented at the 
meeting.” He said he had facts and statistics 
to support the city’s demand for increased 
privilege taxes. 


California 


Hetchy Suit Pressed 


AN Francisco “will not surrender its con- 
S stitutional right to appeal from a decree 
of the United States court in the Hetch 
Hetchy litigation,’ Mayor Rossi declared on 
June 29th in a prompt reply to Secretary Ickes’ 
telegraphic inquiry on what the city intended 
to do about municipal power distribution. 

Federal Judge Michael J. Roche filed a de- 
cree in the U. S. district court on June 28th 
ruling the city and county violates the Raker 
Act by selling Hetch Hetchy generated power 
to the Pacific Gas and Electric Company for 
resale to consumers. The court held that the 
Act, which authorized the Hetch Hetchy de- 
velopment, provides only for sale of the power 


directly to the consumers. San Francisco must 
cease sale of Hetch Hetchy power to privately 
owned utilities by December 28th or face loss 
of rights and privileges granted by the Act. 

Secretary Ickes’ message was interpreted as 
a threat to deny San Francisco PWA grants 
unless the city engages in municipal power dis- 
tribution in accordance with the Hetch Hetchy 
enabling act as defined by Ickes. Voters have 
several times rejected proposed bond issues 
to finance construction of a distribution 
system. 

City Attorney O’Toole said Judge Roche 
would be asked for a rehearing, and if the 
petition was denied an immediate appeal 
would be taken to the ninth circuit court 
of appeals. 


Colorado 


Utility Firms Reclassified 


pose utility companies of the state were 
reclassified recently for taxation purposes 
as a result of the litigation that followed the 
action of the state board of equalization in 
boosting the valuations of railroad companies 
by 20 per cent, John R. Seaman, chairman of 
the state tax commission, said. 

Since the controversy over the increase in 
the valuations of the railroad arose, state offi- 
cials have been searching for a new method 


to use in fixing public utility company valua- 
tions. Letters requesting information were 
written by Seaman to numerous western states 
and to the Interstate Commerce Commission. 

It was learned that the Interstate Commerce 
Commission classifies railroads in three 
groups. In the first group are roads having 
a gross income in excess of $1,000,000; in the 
second are roads having a gross income of 
$100,000 to $1,000,000, and in the third group 
are those having a gross income of less than 
$100,000. 
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These classifications, it was said, would be 
used as a basis on which. railroad- assess- 
ments will be made by the state tax com- 
mission this year. 

or the purpose of taxation, all telegraph 
companies would be placed in a'single class 
and all telephone companies in another. Elec- 
trical companies would comprise all com- 


panies whose major business is that of manu- 
facturing, wholesaling, and retailing electrical 
energy. Water companies were to be divided 
into two classes—domestic service companies 
and irrigation companies. Refrigerator and 
tank car lines would be classified as such 
and all other public utilities classified as mis. 
cellaneous utilities. 


Connecticut 


Cost Data Sought 


NANIMOUSLY the New Britain common 
council aided Mayor George J. Coyle on 
June 28th in his first big step toward reduced 
electricity costs when it authorized him to ob- 
tain detailed data concerning the operations 
of the Connecticut Light & Power Company 
within the corporate limits of the city of New 
Britain. 

The council authorized him to secure not 
only figures in great detail concerning the 
amount of electricity sold in the city by the 
power company, the amount received for it, 
and the profit derived from it, but it em- 
powered him further to secure “an inventory 
of the physical assets and plant or plants” 
necessarily devoted to the needs of local con- 
sumers, and other data helpful in determining 


the desirability of constructing a municipal 
power plant. 

In his preélection talks, Mayor Coyle had 
pledged that if elected he would do all in 
his power to secure lower electric rates for 
the city, and has subsequently devoted con- 
siderable study to the matter, it was said, 

Councilman Joseph W. Savonis said that for 
eight or ten years he has been interested in 
the matter of lower power rates and he has 
been able to find no reason why the city should 
not have all possible information needed in 
an investigation of the power company’s op- 
eration. The average citizen, he said, has be- 
come utility-minded. The Connecticut Light 
& Power Company is a quasi public rather 
than a strictly private corporation, he con- 
tended, and its books should be open to 
perusal. 


Indiana 


Gas Petition Filed 


PETITION for a writ of certiorari and a 
review of the action of the circuit court 
in reversing Judge Robert C. Baltzell’s ruling 
in the Chase National Bank’s suit against the 
city of Indianapolis for enforcement of the 
lease on the Indianapolis Gas Company’s prop- 
erty was filed recently with the U. S. Supreme 
Court. 

The writ, prepared by the law firm of 
Thompson & Rabb, counsel for the city’s util- 
ities district, asserted the circuit court de- 
parted from the law as laid down by the 
supreme court in a prior decision when it 


determined that the district court had juris- 
diction in this action. 

Judge Baltzell had ruled that a proper 
alignment of the parties to the suit placed the 
Indianapolis Gas Company as a plaintiff, there- 
by destroying the diversity of citizenship on 
which the Chase Bank relied for jurisdiction. 

In overruling the district court, the cir- 
cuit court decided there existed a collision 
of interests between the bondholders in whose 
behalf the Chase Bank had sued and the In- 
dianapolis Gas Company of sufficient impor- 
tance to justify recognizing the Indianapolis 
company as a defendant. Judge Walter 
Treanor dissented. 


Maryland 


Utility Rates Just 


Poe: and electric rates charged by the Con- 
solidated Gas, Electric Light and Power 
Company of Baltimore are neither unjust nor 
excessive, the company asserted in a statement 
filed with the state public service commission 
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on June 29th by Herbert A. Wagner, its 
president. Furthermore, it was declared, the 
rates are “substantially less adequate” than 
they were two years ago, after the last rate 
reduction, and “cannot be further reduced at 
this time in the face of continued shrinkage in 
earnings and return.” 
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The statement was filed as an answer to a 
complaint made to the commission by a com- 
mittee of more than one hundred Baltimore 
customers, known as the City Gas and Elec- 
tric Committee and headed by Donald C. 
Foote. This committee claimed the rates 
charged were excessive, and that the com- 
pany’s properties and holdings were valued at 
an unduly high figure, making its percentage 
of return on its investment seem smaller than 
it actually was. 

The company denied both these charges, 
asserting that since the state public service 
commission valued its property in 1923, prop- 
erty added to give additional facilities never 
has been valued above its cash cost, property 
withdrawn from service has been written off 
the books, and book values never have been 
written up despite rising costs. The company 
stated : 


“Nor are the company’s rates, or the rates 
charged to residential customers, unjust or 
excessive. The company has pursued the pol- 
icy of charging the lowest possible rates con- 
sistent with good service and maintenance of 
its credit, and particularly the policy of mak- 
ing the rates to the large number of small 
users as low as possible.” 

From 1929 to 1937 the company invested 
almost $24,000,000 in net additions to property, 
it asserted, increasing its annual gross revenues 
by $7,000,000, but “its annual return has dimin- 
ished more than $1,000,000.” Furthermore, it 
argued, there have been further decreases in 
earnings and returns since 1937. 

The statement ended by contending that no 
further investigation of the company’s rates 
was necessary to show they are not excessive, 
and that therefore the commission should take 
no action on the complaint. 


M ichigan 


Phone Tolls Cut 


Nn order directing the Michigan Bell Tele- 
A phone Company to reduce its intrastate 
long-distance toll rates to the level charged 
for interstate calls was issued on June 29th 
by the state public utilities commission, effec- 
tive August Ist. 

The order followed a long series of hear- 
ings which were concluded June 20th. The 
company was brought before the commission 
on an order to show cause after complaints 
had been filed with the commission that the 
difference between rates charged by the Amer- 
ican Telephone and Telegraph Company, 
parent corporation, for interstate calls, and the 
rates charged by the Michigan Bell for in- 
trastate calls, was discriminatory. 

The annual saving to the public effected by 
the order will be $550,000, the commission es- 
timated. It was believed that the company’s 
loss in gross revenue would be reduced to 


approximately $465,000 by an income tax sav- 
ing. Witnesses also testified that reduction 
of the toll rates within the state would result 
in a considerable increase in business. 

The discrimination between interstate and 
intrastate calls began at distances of 42 miles, 
and the commission found that this differential 
was working to the advantage of out-of-state 
business firms over those in Michigan. A 
Toledo firm, for instance, could call Grand 
Rapids at a lower cost than could a Detroit 
firm, although the distance is greater. 

This was the second order made by the 
state commission affecting the operations of 
Michigan Bell. At the beginning of the year 
it ordered the elimination of extra charges 
made for the hand-set, or French type tele- 
phones. It estimated that this saved the tele- 
phone subscribers $325,000 a year. The com- 
mission now has under consideration a plan 
for reducing suburban toll charges in the De- 
troit area, it was said. 


Mississipp1 


extension of its power lines into REA terri- 


REA Accuses Power Company 


A CROSSFIRE of correspondence between John 
M. Carmody, administrator of the Rural 
Electrification Administration in Washington, 
and Rex I. Brown, president of the Mississippi 
Power & Light Company of: Jackson, over 
power projects in north Mississippi was made 
public last month. 

Administrator Carmody charged that the 
Mississippi Power & Light Company was 
snagging” customers of the Tallahatchie Val- 
ley Electric Power Association with a belated 
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tory. Brown promptly denied the charge. 

Carmody said the power company had sud- 
denly decided to extend its service to the town 
of Crowder “within a week after the project 
signed a loan contract with the REA.” Car- 
mody wrote members of the North Mississippi 
REA Association : 

“The surest way to break up a rural electri- 
fication project is for a power company sud- 
denly to offer service to key members. Time 
and again REA-financed projects have found 
power companies which had for years re- 
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fused earnest requests for service busily en- 
gaged in detaching the project’s customers 
with offers of immediate connections at no 
cost.” 

President Brown of the power company said 
the company had extended its power line to 


Crowder upon petition of town authorities and 
the citizens of the municipality, who took the 
initiative in the matter. Brown said he had 
been unable to obtain from the state REA 
office a map of the territory “contemplated 
to be served by the Tallahatchie REA.” 


Nebraska 


Rural Lines 


H ffrernen nd was taken by the state railway 
commission last month on three applica- 
tions of the Eastern Nebraska Public Power 
District for construction of additional rural 
electrification lines in the eastern halves of 
Nemaha, Otoe, and Cass counties. The dis- 
trict at the present has 400 miles of lines 
energized and 400 miles more ready to have 
the current turned on. The new construction 
calls for 163 miles in Nemaha county, 157.5 
miles in Otoe, and 155.5 miles in Cass county. 
No parallels of other power company lines 
were involved, district officials said. 

President Fitzsimmons testified that in each 
of the new applications farmers to the number 
of 2.6 per mile had signed up and agreed to 
take current. The REA requirements call for 
2.45 per mile. Dr. Fitzsimmons said that REA 
had agreed to loan the necessary funds to 
pay for this construction, estimated at nearly 
half a million dollars, and he presumed the in- 


terest rate would be as on previous loans, 
ranging from 2.77 per cent to 3 per cent. The . 
new development is known as Project 3, and 
engineering work has been finished so that 
it would be ready for bids as soon as the 
commission authorized construction. 

Principal objection was made by the Ne- 
braska Power Company of Omaha to a part 
of the proposed construction in Cass county, 
representatives contending that they were 
“willing and able” to serve rural customers 
in the disputed section at an “economical 
saving.” 

A committee from the Farmers Mutual 
Telephone Company of Avoca, headed by State 
Senator Fred Carsten, sought to have the pub- 
lic power district pay for materials neces- 
sary in the metallizing of telephone lines. H. H. 
Henningsen, district engineer, said that would 
be impossible because the Rural Electrifica- 
tion Administration has declined to allot 
money for such purposes. It was agreed that 
further negotiations would be necessary. 


New York 


State Protection Urged 


em to six proposed changes to the 
state constitution, under consideration last 
month by various committees of the Constitu- 
tional Convention, as destructive of the state’s 
present power policy, was expressed by Frank 
P. Walsh, chairman of the State Power Au- 
thority, in a letter to Judge Frederick E. 
Crane, president of the convention, which was 
made public on June 26th. 

At the same time Mr. Walsh presented a 
program for constitutional changes which, he 
said, would assure the greatest latitude and 
flexibility to state and municipal power under- 
takings. The state constitution, Mr. Walsh 
wrote, should be modified to the extent neces- 
sary to assure full constitutional opportunity 
for the following objectives: 

“1. The undertaking by the state of a com- 
prehensive plan for public development of its 
major water power resources; 

“2. The undertaking by the state of a com- 
prehensive plan for the marketing of power 
through publicly owned transmission lines 
financed either by the credit of the state or 
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by credit based upon the income to be derived 
from the sale of the power; 

“3. The undertaking by municipalities of the 
purchase or construction and operation of pub- 
lic power systems, either directly or through 
public corporations, and the financing of such 
systems without affecting the constitutional 
debt limit; 

“4, The enactment by the state legislature 
of a law authorizing counties, cities, towns, 
and villages to form power districts to render 
electric service in areas constituting natural 
markets without regard for existing municipal 
boundaries.” 

The letter criticized proposed amendments 
with respect to power from the point of view 
of their effect on the right of the government 
to take a large part in the field. 

A. A. Berle, Jr., Assistant Secretary of 
State, on June 29th told the Public Utilities 
Committee of the Constitutional Convention 
that the state constitution should contain a pro- 
vision reserving ownership and development 
of water power sites in order to guard against 
alienation. 

He spoke in favor of the Poletti proposal, 
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recommended by the Power Authority of New 
York State, which declares that the ownership 
and control of power sites should remain for- 
ever inalienable, and that the state should not 
lease, license, sell, or transfer those properties 
other than to a public corporation or to an- 
other public agency duly authorized by the 
state legislature. 

Mr. Berle declared that he represented a 
“large Federal interest” as well as the views 
of Mayor LaGuardia, with whom he has been 
closely associated, and said that the proposal 
affects “the negotiations which the Department 
of State has commenced with the Dominion 
of Canada, from which it is hoped that a 
treaty will emerge permitting joint develop- 
ment by the United States and Canada of the 
St. Lawrence river power.” 


Tolls Not Taxable 


HE bond interest and the tolls and all 
Tie revenues of the Port of New York 
Authority or other “authorities” or any mu- 
nicipality are not subject to Federal taxation, 


Attorney General John J. Bennett, Jr., advised 
State Controller Morris S. Tremaine in an 
opinion made public on June 26th. 

Controller Tremaine had sought clarifica- 
tion of questions raised by a decision of the 

k Supreme Court in the so-called Port 
Authority Case on May 23rd, in which the 
court held the salaries of employees of the 
authority to be taxable. The controller said 
he had been asked since then whether the 
revenue of the authority also was taxable. The 
Attorney General wrote: 

“These so-called authorities are not separate 
from the state and sovereign in their own 
right, as the state is separate from the national 
government and independently sovereign. They 
are but creatures of the state and constitute 
but a convenient method whereby the state 
exercises its borrowing power and other func- 
tions. I am firmly of the opinion that all rev- 
enues of the state which are of a public 
nature are immune from Federal taxation 
and that this rule applies equally to the rev- 
enues of its political subdivisions and other 
public agencies.” 


Ohio 


Order Records Examined 


HE state utilities commission last month 
Toes the Ohio Fuel Gas Company to 
permit Columbus City Attorney John 
Davies to examine the company’s records for 
1936, for the purpose of obtaining informa- 
tion which the city claimed was vital to its 
defense of the 48-cent gas rate ordinance. 

The company had refused permission to the 
city to look at the records and Mr. Davies, 
together with his special counsel, James W. 
Huffman, and former Attorney General John 
W. Bricker, had requested the utilities com- 
mission to order. the Ohio Fuel Gas Company 
to do this. 

City Attorney Davies said that his experts 
would proceed at once to look into the 1936 
records of the gas company. He declined to 
state the precise nature of the information 


sought, but indicated that it was of an engi- 
neering nature and would be obtained by Paul 
Blundon, utility expert of Keyser, W. Va., 
and his staff of assistants. 


Rehearing Denied 


| age of the long-litigated Ohio Bell 
Telephone rate case, sought by a group 
of Cleveland labor leaders, was denied last 
month by the state utilities commission. 

The group sought to upset a commission 
order authorizing $7,500,000 in rate refunds. 
The Cleveland subscribers have pending a suit 
asking the state supreme court to set aside 
the order. 

Members of the utilities commission held 
that since the labor officials were not parties 
to the original action in the rate controversy, 
they had no valid claim to enter the case now. 


Pennsylvania 


Protest Purchase Plan 


Perosats of the Metropolitan Edison Com- 
pany to purchase the Edison Light & 
Power Company, the New York Steam Heat- 
ing Company, and Glen Rock Electric Com- 
pany, were protested by State Representative 
Herbert B. Cohen at a state public utility 
commission hearing on June 30th. 


Cohen, representing the Utility Consumers’ 
League of York and its president, Willis Ram- 
say, as an individual, said the sales through 
interchange of stocks of the four operating 
affiliates of the Associated Gas and Electric 
Company system would “confuse the various 
simple and easily determinable rate structures 
with a far-flung system making any future 
rate reduction almost impossible.” 
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The York attorney said the Steam Heating 
Company was valued at about $250,000; Edi- 
son Light & Power, $5,000,000, and the Glen 
Rock Electric, which serves customers in the 
southern part of York county, about $500,000. 

Cohen expressed the opinion that consum- 
mation of the merger plan: would “confuse 
operating expenses and jeopardize consumers 
in future efforts to obtain equitable rates.” 


Commission Rule Modified 


= state public utility commission recently 
adopted a temporary regulation exempting 
certain classes of contracts between public 
utilities and their affiliates from that provi- 
sion of the state Public Utility Law requir- 
ing commission approval. 

The regulation provides economy in office 


routine and at the same time safeguards pub- 
lic interest. It exempts contracts between a 
utility and affiliate providing for the purchag 
by the utility of equipment, materials, an( 
supplies from its affiliate, provided that the 
principal business of the affiliate is the sale 
of such supplies of like and kind and quality 
to others than its affiliated interest, 

The regulation also provides that the prices 
charged the utility by its affiliate shall be no 
higher than the current prices of the affiliate 
to its most favored customer, and no higher 
than the lowest prices at which the utility 


could purchase like material in open market. 


To require that such contracts be submitted 
to the state commission for prior approval 
would result in the preparation and filing of 
thousands of applications yearly which would 
congest the files of the commission, it was said, 


Texas 


Statewide Commission 


REATION of a statewide utility commission 

will be sought at the next session of 

the state legislature as the next move to ob- 

tain lower public service charges, M. H. 

Wolfe, president of the Utility Rate Reduc- 
tion League, said recently. He stated: 

“We hope to get such a commission created 
that will have powers over utility companies 
similar to those now exercised by the Texas 
Railroad Commission over the common car- 
riers. State utility commissions now operat- 
ing in other sections have been able to meet 
the situation and materially reduce rates for 
the people, and there is no reason why this 
cannot be done in Texas.” 


State Upheld in Gas Suit 


§ goon of the Arkansas Louisiana Gas Com- 
pany suit, which has been termed a test 
case on the utilities regulatory tax, on June 
27th was postponed after District Judge Roy 
C. Archer sustained the state’s exceptions to 
the company’s allegations against expenditure 
of the tax receipts. Judge Archer said the 
case would not come up for trial until fall. 

With the delay a quick test of issues involved 
in protest payments of the regulatory tax, 
which for a while threatened to halt work of 
the gas utilities division to the state railroad 
commission, failed to materialize. The state 
had sought an early trial in order to clarify 
the issues. 

The Lone Star Gas Company, which pays 
the largest amounts under the regulatory tax, 
recently made its remittances under protest, 
automatically putting the money into a sus- 
pense fund. Attorney General William Mc- 
Craw ruled, however, that warrants could be 
issued against the funds, thus permitting con- 
tinuation of the rate investigations. 
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Allegations stricken from the case on the 
state’s exceptions generally were on the ques- 
tion of the extent of the power and authority 
of the state railroad commission and on the 
question of the validity of the disposition made 
of the tax revenues. The company contended 
the commission was without authority to ex- 
ercise original jurisdiction in incorporated 
cities in rate investigations. A like contention 
was made by the Lone Star in its protests. 

In the attack on the validity of computation 
of the tax against the Arkansas Louisiana it 
was contended the effort to levy it on a basis 
of burner tip receipts was discriminatory. The 
Arkansas Louisiana, which has much inter- 
state business, transports a large percentage 
of its gas from Louisiana for distribution to 
east Texas towns. Most of the pipe-line com- 
panies deliver gas at city gates for distribu- 
tion by a separate company. 

In sustaining seven of the state’s exceptions, 
the court suggested that the company amend 
its pleadings and resubmit them for further 
consideration. Additional briefs would be 
mainly on the question of discrimination in 
the method of computing the tax. 


Municipal Plant Authorized 


Pg hoa was unanimously adopted by 
the Corsicana city commission last month 
authorizing the filing of an application for a 
loan with the Reconstruction Finance Corpora- 
tion for $400,000 for the purchase, building, 
or rebuilding of a municipal gas plant. 


Liable for Tax 


ere though a gas company has but one 
pipe line serving one customer in an in- 
corporated city, it is liable for the graduated 
occupation tax based on its gross income, the 
Third Court of Civil Appeals held last month 
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THE MARCH OF EVENTS 


in affirming the case of the Utilities Natural 
Gas Company v. State from Travis county. 

It was a suit by the state to recover taxes 
and penalties when payment was refused on 
the ground that the business was not defined 
in the taxing statute, Article 7060, revised 
statutes, as amended by the first called session 
of 1930. This established a precedent and if 
afirmed would make several other pipe lines 
liable for the state tax. 

The utility company owns and operates a 
gas-producing, gathering, and transmission 
system in Refugio and Victoria counties with 
asingle pipe line terminating at the plant of the 
Central Power & Light Company in the city of 
Victoria. The latter concern uses its entire 
output for generating steam in its electric 
plant at Victoria, a single customer, using its 
property to enter the city without crossing 
any streets or alleys. 

Under this situation the utilities company 
denied liability, but the court said it was the 
business that was taxed by the statute, not 
the method or manner of conducting it; that 
the present business was a gas plant within 
the meaning of the law and taxable even 
though it had but a single pipe and a single 


customer but was within an incorporated city. 


Reject Municipal Plant 


Pig yy at Temple of a municipal 
light plant was deferred, at least tempo- 
rarily, in accordance with a resolution adopted 
by the city commission last month, at which 
City Manager Lee Powell was instructed to 
notify PWA that the city authorities were 
no longer interested in securing aid for the 
project. 

On August 20, 1935, Temple applied to the 
Public Works Administration for $750,000 for 
a municipal plant and distribution system. This 
was amended by the city commission in 1936, 
when the application, based on engineers’ es- 
timates, was reduced to $316,400 for a distri- 
bution system only, on the assumption that 
current would be secured from the Colorado 
River Authority. No action on the applica- 
tion was taken by PWA. 

According to Mayor Martin Sullivan, no 
action likely will be taken by the Temple City 
Commission as to either a municipal light 
plant or distribution system until a water- 
works-sewer project has been disposed of. 


Washington 


Small Areas Win Ruling 


Gus Attorney General G. W. Hamilton 
recently ruled that it is not necessary to 
obtain signatures of 10 per cent of the county’s 
registered voters on a petition for the forma- 
tion of a public utility power district in an 
area smaller than the county. 

Hamilton ruled that signatures of 10 per 
cent of the voters in the district are necessary, 
but not 10 per cent of all county voters. 

Deputy Prosecutor Edward E. Henry, who 
held a hearing last month on the legality of a 
power district formation election scheduled 
for this fall, said Hamilton’s opinion upheld a 
previous ruling by Prosecutor B. Gray Warn- 
er. In the present case the proposed King 
county district did not include the city of 
Seattle or an area about 3 miles north and 
south of the city limits. Railroads and other 
large landholders in Eastern King county, op- 
posing the district’s formation, contended 
Warner’s opinion was in error and said the 
petition had insufficient signatures. 


Phone Company Asks Increase 


= for permission to pass on to the 
customer the occupation taxes levied by 
Seattle and several other cities was filed with 
the state department of public service on June 
22nd by the Pacific Telephone and Telegraph 
Company. The company also sought upward 
revision of long-distance rates above 56 miles. 
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In Seattle, the city levies an occupation tax 
of 4 per cent of the company’s gross exchange 
revenues. The company’s application asked 
that the company be allowed to collect this 4 
per cent levy directly from its customers. 

Other cities in which occupation taxes are 
levied, and in which the company sought per- 
mission to increase rates, were Spokane, Bell- 
ingham, Olympia, Shelton, and Port Town- 
send. The levies vary in the various cities. 


Dual Power Costs Wasteful 


} 8 gecercomag that the municipal electric power 
system of Seattle enjoyed in many re- 
spects in 1937 its best year since the inception 
of the publicly owned plant thirty-five years 


ago, J. D. Ross, superintendent of Seattle 
City Light and administrator of the Bonne- 
ville dam, in his annual report, released on 
June 28th, declared that $3,000,000 was wasted 
annually by the “unnecessary and wasteful” 
duplication of electric systems in Seattle. 

Promising that electric power rates would be 
cut in half when the duplication of power 
facilities is fully eliminated, Mr. Ross out- 
lined a plan for the outright purchase of the 
existing private utility system in Seattle, the 
Puget Sound Power and Light Company, 
which is controlled by the Engineers Public 
Service Company. Mr. Ross declared: 

“The goal has always been to give Seattle 
the lowest electric rates in America. The next 
important step in that direction is for the 
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municipal system to absorb the private com- 
pany, eliminate its duplicating equipment, take 
over its many thousands of customers, and 
add about $4,750,000 gross revenue to that of 
City Light.” 

Mr. Ross said that this would be done “sim- 
ply and easily,” without imposing any liability 
on the taxpayer. The cost, he said, would be 
paid entirely out of the present revenues of 
Puget Sound Power and Light, and at the 
same time more than $3,000,000 each year in 
savings and economies could be used for sub- 
stantial rate reductions or to help in balancing 
Seattle’s general budget fund. 

Commenting on the Grand Coulee and 
Bonneville dams, which are nearing comple- 
tion, Mr. Ross said that “no one need to fear 
that these Columbia river plants will be too 
large, or that they are in any way a menace 
to existing power systems, public or private. 


West 
REA Dispute 


HE state supreme court was asked on June 
27th to decide whether the Harrison 
County Rural Electrification Association 
should be allowed to operate. The Mononga- 
hela West Penn Public Service Company, 
which protested issuance of a public service 
commission certificate of convenience to the 
REA-financed coéperative, petitioned for the 
appeal. 
The court said it would hear arguments in 
support of the petition on September 13th. 
At the same time, Attorney Ronald Moist 
of the codperative said in event an appeal were 
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The electric age is still in its beginning, anj 
uses for electricity are multiplying every 
year.” ' 


Rate Application Filed 


N™ rates for Seattle, based upon the 
amount of use of the service, and in. 
cluding metered rates for homes, were sought 
by the Pacific Telephone and Telegraph Com. 
pany in an application filed with the state de. 
partment of public service on June 27th. The 
va rate schedule would be effective March- 
, 1939, 

Changes proposed in the rate structure in. 
clude abandonment before August 31, 194), 
of the four-party service, institution of a two. 
party residence service, changing business 
service rates from a combination of flat and 
metered rates to full metered rates. 


a 

Virginia 
granted, the REA probably would ask the 
court to rule on the state commission’s desig- 
nation of the codperative as a public utility, 
The association has contended throughout that 
it is a private organization not subject to state 
supervision, 

The move to the appellate court came in the 
midst of hearings on which group should be 
granted permission to serve rural Harrison 
county customers. In its restricted order issued 
last May, the commission suggested the two 
groups should try to work out some arrange- 
ment between themselves so that both could 
operate without inflicting serious competitive 
damage on each other. 


¥ 


Wisconsin 


Wisconsin Development 
Authority 


P hecurrdange by the state supreme court’s de- 
cision validating the Wisconsin Develop- 
ment Authority, Governor LaFollette recently 
declared that the WDA and the Wisconsin 
Agricultural Authority would begin opera- 
tions “very promptly.” 

The Rural Electrification Administration, 
part of the executive department, would be 
transferred to the WDA, the governor said, 
and the state’s new and enlarged power promo- 
tion agency would then begin “to function.” 

Governor LaFollette viewed the recent de- 
cision of the state supreme court which upheld 
the WDA, as leaving the WDA with “a very 
wide and substantial field open for its opera- 
tions.” He stated there was no question but 
that under the decision the WDA would be 
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able to render extremely valuable service. 

For the first time the governor gave his own 
version of the functions of the WDA, func. 
tions which he considered it would be able to 
carry out under the decision. He said: 

“The first function of the WDA was to pro- 
vide an instrumentality to encourage rural 
electrification. 

“The second, to provide an agency through 
which the 85 odd municipally owned utilities 
could codperatively get technical, engineering, 
and management services. 

“The third big function of WDA, as it was 
originally conceived, was to supply an agency 
for the intelligent and prudent development of 
electric power in Wisconsin.” 

The governor indicated it was not contem- 
plated by WDA sponsors that the state’s $60,- 
000 appropriation should be spent to propa- 
gandize in any particular city, for passage of 
referendums to acquire local utilities. 
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The Latest 
Utility Rulings 


Federal Question in Loan and Grant Cases 
Settled by Former Court Decisions 


fo United States Supreme Court 
granted a motion to affirm a decree 
against a water company in a suit to re- 
strain a California city from receiving a 
grant by the Federal Administrator of 
Public Works to aid the city in the con- 
struction of a municipal waterworks sys- 
tem and to enjoin the city from expend- 
ing the proceeds of a city bond issue for 
that purpose. The court held that no sub- 
stantial Federal question existed so as to 
give the lower courts jurisdiction. 

The opinion was expressed that, in the 
absence of a substantial Federal ques- 
tion, a court of three judges convened 
under §3 of the Act of August 24, 1937, 
50 Stat. at L. 751, would have no juris- 
diction of the suit. The lack of substan- 
tiality ina Federal question might appear 
either because it was obviously without 
merit or because its unsoundness so 


clearly resulted from the previous deci- 
sions of the court as to foreclose the sub- 
ject. In this case, although the bill of 
complaint had been previously filed and 
a motion for an interlocutory injunction 
presented, decisions in the Alabama 
Power Company Case and the Duke 
Power Company Case rendered the Fed- 
era! question unsubstantial, and it became 
the duty of the lower court to dismiss the 
bill of complaint on that ground. 

After the Federal question had van- 
ished, it was held, the court could not dis- 
pose of the local question as to the valid- 
ity of the city’s bonds under the state 
law, although if the court had jurisdic- 
tion by reason of the presence of a sub- 
stantial Federal question, it could pro- 
ceed to pass upon the local issue. Califor- 
nia Water Service Co. v. City of Red- 
ding (No. 976). 


e 


Commission Criticizes Holding Companies and Reduces 
Extension Telephone Charge 


HE division of public utilities of 

_ Rhode Island ordered a reduction 
in the monthly charge for residence tele- 
phone extension service from 75 cents to 
63 cents after a consideration of the costs 
involved in rendering this type of service. 
Before considering the cost question the 
division discussed a contention by the 
telephone company that it could not op- 
erate if starved by inadequate revenues. 
Reference was made to the fact that 

dividends ranging from 6 per cent to 8 
per cent had been paid over a period of 
years and that the company recently 
had been able to pay a 64 per cent 
dividend out of net income and 
still have a moderate balance to be 


applied to surplus. Attention was 
also directed to the fact that a loan had 
been made to the company by its parent 
corporation and that the company in turn 
had made a loan to an affiliated company. 
An interest rate of 4.2 per cent was paid 
on the loan. It was said on this point: 
This division does not approve of this type 
of financial scheme, as it is against public 
interest. It should be borne in mind that pub- 
lic utilities are given a special franchise by 
the state and their responsibilities are similar 
to that of a municipality to its people. It 
is the duty of a utility company, as it is of a 
municipality, to serve the people; that is its 
contract with the state. 
Salaries paid to officers of the corpora- 
tion when employees had been laid off 
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were discussed. The report continued : 


We are of the opinion that if the respond- 
ent company emancipates itself from the 
clutches of its holding company, it could re- 
duce its operating costs materially and would 
be able to retain its employees at work, 
benefit its stockholders, and reduce its tele- 
phone rates. But, until the respondent com- 
pany is unshackled from the bonds of its 
holding company, the financial set-up which 
now exists will not be changed. A holding 
company is a menace to a community. It 
strains the public relationship which should 
exist between the community and the utility. 
Annihilation of the holding company is the 
execution of the octopus of finance. 


Reissuance of U 


Eager filed with the Secu- 
rities and Exchange Commission by 
Peoples Water and Gas Company, a sub- 
sidiary of Federal Water Service Cor- 
poration, regarding the reissuance to the 
parent company of bonds originally is- 
sued without complying with the statutes 
of Washington and Oregon, in which the 
declarant owned property, was permitted 
to become effective. The bonds were said 
to be for the purpose of refunding an 
existing security under §7(c)(1)(a) of 
the Public Utility Holding Company Act 
of 1935. 

The net value of the property, after 
elimination of revaluations made by the 
company, was found to exceed the face 
value of the outstanding bonds only by 
an extremely narrow margin, and the 
commission said that if this were a new 
issue it would be necessary to make an 
adverse finding because of this narrow 
margin. But, the commission continued, 
stating : 

The proposed transaction, however, is 
merely a reissuance of bonds in order to 
cure certain legal defects. Regardless of the 
action here taken, we must assume that the 
obligation and lien of the outstanding bonds 
(except as respects properties and perhaps 
actions commenced in Washington and 
Oregon) will continue. The commission is, 
therefore, of the opinion that the interests 
of consumers and of security holders in both 
Peoples Water and Gas Company and in 
Federal Water Service Corporation will be 
best served by not making an adverse find- 
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Considering the evidence pertinent to 
the issue presented, upon which the de- 
cision was based, the division of public 
utilities found that the company was 
earning a gross return on the investment 
in extension telephones of about 50 per 
cent and a net profit of about 28 per cent, 
The opinion was expressed that although 
this particular service might be consid- 
ered a luxury, a 15 per cent net profit 
was a reasonable and fair rate of return, 
Division of Public Utilities v. New Eng- 
land Telephone & Telegraph Co, 
(Docket No. 373). 


e 


nauthorized Bonds 


ing under either §7(d)(1) or §7(d) (2). 

Furthermore, there is some danger that 
if we refuse to allow the applicant in effect 
to validate the lien of the outstanding bonds, 
the result will be that holders of the publicly 
owned bonds may be positively injured. It 
has been stated in an opinion of counsel, 
filed with the commission by the declarant 
that the holders of the 5 per cent bonds, 
issued February 29, 1936, could by applica- 
tion to a court of equity reinstate the obli- 
gation and the divisional lien of the 6 per 
cent bonds. The argument is that while the 
trustee under the indenture for the 6 per 
cent bonds released the lien and terminated 
the indenture, this was done on the assump- 
tion, thereafter found to be erroneous, that 
the holders of the 6 per cent bonds had re- 
ceived new 5 per cent bonds secured by a 
mortgage which was a lien on all the prop- 
erty of the declarant. This argument con- 
tinues that since the 5 per cent bonds so re- 
ceived were not in fact so secured there was 
such a failure of consideration as will ap- 
parently give the 5 per cent bondholders the 
right to have the obligation and divisional 
lien of their 6 per cent bonds reinstated. 
There seems to be some basis for the con- 
tention of counsel for the declarant to the 
effect that the 6 per cent bonds could be 
reinstated, as to both obligation and lien; 
unless a court of equity would refuse equita- 
ble relief, on the ground that the parent 
company acted on both sides of the trans- 
action and is responsible for the failure to 
qualify the 5 per cent bonds under the 
statutes of Washington and Oregon. If the 
6 per cent bonds were reinstated, public 
holders of the 5 per cent bonds would be 
placed in a worse position because they 
would then only have a second lien against 
the valuable Florida property subject to the 
first lien of the $400,000 face amount of 6 


122 





THE LATEST UTILITY RULINGS 


the Securities and Exchange Commis- 
sion presented at length citations in sup- 
port of the contention that these orders 
did not as a matter of law affect the 
validity of the bonds as obligations of 
the corporation, nor did such orders pre- 
vent the bonds from becoming a valid lien 
on property of the corporation located in 
other: states. Re Peoples Water & Gas 
Co. (File No. 43-102). 


per cent bonds. Reinstatement of the 6 per 
cent bonds would aid the parent company at 
the expense of the public holders of the 5 


per cent bonds. 


The 5 per cent bonds involved in this 
proceeding had been exchanged for 6 
per cent bonds which had been surren- 
dered. 

Two state commissions had entered 
orders declaring the bond issues void but 


e 
Billing for Separate Charges 


investigation of billing practices of 
public utility companies for the purpose 
of determining whether or not they 
should be required to show separately 
the amount or volume of each utility 
service furnished and the charge there- 
for, and whether or not they were com- 
mingling any other charge made against 
customers such as for merchandise, de- 
linquent billing charges, or any other 
charges, particularly sales tax, found that 
the utilities had rearranged their form 
of billing so as to segregate these charges. 


fon Missouri commission, after an 


The commission, therefore, concluded 
as follows: 


It appears now that a further determina- 
tion of this matter is not required and the 
case may be disposed of by the general re- 
quirement that all utilities in this state of 
the character named shall show on their bills 
for service rendered information as to the 
quantity of service furnished and the charges 
therefor separately from any other charges 
that may be made covering any other com- 
modity or tax. 


Re Billing Practices of Electric, Gas, 
Steam Heat, Telephone, Telegraph, and 
Water Utilities (Case No. 9495). 


7 


Emergency Order Requiring Continuance of Service in City 


PON receiving information that the 

Arkansas-Missouri Power Com- 
pany had discontinued electric service in 
the town of Thayer, the Missouri 
commission, without notice and without 
hearing, ordered the company to restore 
service and to maintain the rendition of 
service until proper application for aban- 
donment and discontinuance had been 
instituted and heard by the commission. 
Thereafter the matter was set for hear- 
ing, and the commission asserted its 
right to enter such an order. 

It appeared that the city in 1936 had 
notified the company to discontinue op- 
eration of its plant and remove poles, 
wires, and other equipment from the 
streets of the city forthwith. Following 
such notice the company had instituted 
proceedings in various courts to restrain 


the city from enforcing its resolution 
against the company. At the time of the 
commission order the matter was pend- 
ing before the Springfield Court of 
Appeals. 


The commission held that the company 


had acted improperly in discontinuing 
service without having sought authority 
from the commission and particularly in 
view of the fact that the question of the 
construction of a city municipal plant 
was still in litigation and no service was 
available to the citizens of Thayer. The 
commission said concerning its power: 
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The defendant company has sought its re- 
lief in courts of law and equity where prop- 
er notice has been given to all parties in- 
terested before determination and it has 
been afforded an opportunity to be heard 
upon all issues that are involved. The com- 
mission must be interested in the continuance 
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of service required to serve public conven- 
ience and necessity. When such service is 
denied immediate steps must be taken to 
prevent any serious inconvenience and denial 
of the necessities of such service. Delay in 
the prevention of such discontinuance of 
service could not reflect with any credit upon 
this commission, whose primary purpose is 
to preserve and protect the rights of the 
body public. Because of all of this the com- 
mission acted under both its administrative 
and police power in issuing the order of 
April 13, 1938, without notice and without 
hearing, requiring the defendant company to 
restore the service. The commission is con- 


IRcuIT Judge A. C. Hoppmann ruled 
that orders of the Wisconsin com- 
mission determining conditions of the 
acquisition of property of the Pardee- 
ville Electric Light Company were un- 
lawful because of the failure of the com- 
missioners to accord the hearing required 
by due process. Judge Hoppman or- 
dered that the record be sent back to the 
commission for further proceedings as 
provided by law. 

The electric utility company had ap- 
pealed to the circuit court from rulings of 
the commission. The commission, as a 
result of a 237 to 53 vote by Pardeeville 
residents to acquire the utility property, 
had conducted hearings and determined 
the price to be paid by the municipality. 
The judge held the orders, as a conclu- 
sion of law, to be unlawful for the fol- 
lowing reasons: 


1. That all the commissioners then acting 
failed to hear or read all of the testimony 


e 


vinced that it is well within its authority to 
utilize the police power of the state when 
the general welfare of the public so requires 
In the usual cases coming before this com. 
mission it of course does not take such ac. 
tion in their disposal. It then follows the 
practice of giving all interested parties due 
notice, but when extreme emergencies arise 
in the operation of public utilities affect. 
ing the public seriously, the commission 
should and must exercise its police power in 
administering justice to the public, 


Re Arkansas-Missouri Power Co. (Case 
No. 9537). 


e 


Commissioners Must Read Evidence to Support 
Findings 


and records introduced in the acquisition pro- 
ceedings... 

2. That the orders were not based upon a 
hearing or examination by all of the mem- 
bers of the commission, of all the testimony 
and records ... as provided by law... 

3. That the entry of the orders before all 
of the commissioners had heard or read all 
of the testimony and exhibits introduced... 
was in violation of the due process clauses 
in the state and Federal constitutions. 


It was pointed out that the commission 
is composed of three commissioners, and 
the law provides that the decision of the 
commission shall be based upon its ex- 
amination of all testimony and records. 
It was said to follow necessarily from 
the statute that the commission should 
act as a body, as one entity. The legisla- 
ture, it was said, wanted the people of the 
state to have the benefit of the combined 
judgment of three men on the matters 
submitted to the commission. Pardeeville 
Electric Light Co. v. Village of Pardee- 
ville. 


Restraint on Full Crew Law Justified by 
Overhanging Threat of Penalty 


LAW which imposes a heavy penalty 

for failure to obey its mandate is 
subject to judicial restraint when a show- 
ing is made that compliance with the law 
pending a final judicial determination 
would involve exorbitant, oppressive, 
and illegal exactions of money. For this 


reason, says the supreme court of 
Pennsylvania, it is not only the right but 
the duty of a court to stay the operation 
of the penalties and the law itself until 
its constitutionality has been determined, 
and “if judges fail in this duty they vio- 
late their oath of office.” 
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THE LATEST UTILITY RULINGS 


hority to These opinions were expressed on an provements made by railroads in safety 
~ when appeal from a preliminary injunction devices, rules, and regulations. The span 
Hy po awarded by the court of common pleas to of years, it was said, has marked revolu- 
such ac. enjoin enforcement of the newly enacted tionary changes in transportation, and 
Ows the Pennsylvania Full Crew Act, which pro- what may have been necessary for safety 
Say oa vides minimum requirements for the size in 1911 may not be necessary today. 
; sles of crews on all trains operated in the Furthermore, the question of costs of 


Mission 
DOWer in 


. (Case 


commonwealth. Representatives of the 
commonwealth asserted the total absence 
of right or power in the lower court to 
grant or continue the injunction, but the 
higher court held that the injunction was 
properly granted and continued and that 
the case should be remanded so that evi- 
dence might be taken on the question 
whether the law under present condi- 
tions violated the rights of the railroad. 

A decision upholding the Full Crew 


compliance under the present statute 
compared with the costs under the earlier 
act was said to be very important. The 
railroad company, it was pointed out, 
had practically rebuilt its entire system 
with new and expensive mechanical de- 
vices calculated to produce safeiy. Con- 
stant improvements in. equipment must 
be considered as having a definite bear- 
ing on the question of whether or not the 
provisions of the Full Crew Act are rea- 


wn yee- Act of 1911 was held not to be control- sonable. Pennsylvania Railroad Co. v. 
upon a ling. The court recounted the many im- Driscoll et al. 198 Atl. 130. 

e mem- 

Amal e 

fore all Commission Lacks Jurisdiction over Question of 

a Electrical Interference by Cooperative 

clauses 

. TELEPHONE company filed with the telephone company contended would in- 

‘ission Oklahoma commission a request terfere seriously with the telephone cir- 

s, and that the commission order the Oklahoma cuit. The telephone company operates a 

of the Inter-County Electric Codperative to single wire grounded rural line. The 

ts ex- bear the expense of purchasing and commission said in part: 

cords. stringing additional telephone wire The service of the power company is dedi- 
from which would be necessary for a closed cated to and used solely for the benefit of 

hould circuit not subject to electrical interfer- _its stockholders and members and not for 
: ae ay the public generally. If any grounds exist 

gisla- ence set up by the association’s power for which the telephone company should 

of the line. The commission dismissed the case have redress, it is a matter for the courts 

bined for lack of jurisdiction, holding that the where the power rests to try the issues and 

atters cooperative was not a public utility in enforce any judgment rendered. 

eville the legal sense. Southwestern States Telephone Co. v. 


rdee- 


The cooperative was constructing a 
multi-grounded power line, which the 


Oklahoma Inter-County Electric Codp- 
erative. 


e 


Uncollectible Accounts Considered with Other 
Matters in Rate Investigation 


B Bee Montana commission denied an 
application for authority to increase 
electric rates and made permanent rate 
schedules established in an earlier tempo- 
rary order. The commission criticized 
the failure of the company to charge ad- 
ditions to fixed capital instead of operat- 


ing expenses, ruled that accrued depre- 
ciation must be considered, refused to 
give undue weight to assessed value, and 
held claims for uncollectible accounts to 
be unsupported. 

Charges for uncollectible accounts, 
said the commission, should not be al- 
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lowed as an item of operating expense 
unless the accounts are in reason uncol- 
lectible, since a public utility must employ 
more than ordinary diligence to collect 
the sums due it. Rates are prescribed on 
the principle that each consumer and each 
class of consumers must bear its just 
share of the costs of service. A delin- 
quency in collecting accounts which 
shows an inexcusable indulgence on the 
part of the utility is not chargeable to the 
customers in general, where the company 
has the advantage of regulations de- 
signed to insure promptitude in payment. 

It was noted that a chargeoff of ac- 
counts does not necessarily imply an ac- 
tual loss, since the claims still exist and 
collections thereon are sometimes made. 
When an account is secured by a note, 


HE California commission, in au- 

thorizing increased rates for public 
warehouses, ruled that where a general 
rate increase for certain utilities of the 
same kind is authorized, they must agree 
never to urge before the commission in 
any reparation proceeding under the Pub- 
lic Utilities Act, or in any other proceed- 
ings, that the commission has found that 
any individual rate authorized is reason- 
able. Re West Coast Wharf & Storage 
Co. (Decision No. 30825, Application 
Nos. 21773, 21873). 


The Colorado commission authorized 
the closing of a railroad station as an 
agency station in view of the precarious 
financial situation of the railroad and the 
slight inconvenience which would be oc- 
casioned by the closing of the station, as 
compared with the benefit accruing to the 
railroad directly and the public indirectly 
by helping maintenance of rail service. It 
was said that railroad companies in the 
position of the applicant are under obliga- 
tion to the public generally to effect all 
reasonable operating economies so long 


in the opinion of the commission, that 
account should not be classed as 
“charged off” unless the evidence shows 
that the note is uncollectible. Summing 
up, the commission said : 


It is our opinion that consumers who pay 
their bills promptly should not be penalized 
by requiring them to bear excessive charges 
because of uncollectible accounts where a 
utility is permitted to require deposits under 
our rules as a protection against such ac- 
counts. Where justification is shown in a 
particular case, of course, a certain percent- 
age may be allowed for uncollectible ac- 
counts, as circumstances warrant. However, 
because of the condition these accounts are 
in, under the evidence, we do not see how 
we can charge them off in determining this 
case. 


Re Horning (Docket No. 2223, Report 
and Order No. 1710). 


& 


Other Important Rulings 


as reasonably satisfactory service is still 
rendered to the public. Re Colorado & 
Southern Railway Co. (Application No. 
4508, Decision No. 11924). 


The New Jersey board, in authorizing 
the abandonment of a railroad station 
and dispensing with the service of a jani- 
tor, denied authority to discontinue pas- 
senger train service on the ground that 
the notice to the public did not indicate 
that one of the objects of the application 
was to discontinue passenger service en- 
tirely, since the notice was to the effect 
that application had been made to 
abandon the station. Re Delaware, 
Lackawanna & Western Railroad Co. 


The Oklahoma Supreme Court held 
that a railway company has complete dis- 
cretion as to which near-by station shall 
handle the business of a shipper, in the 
absence of objection by the shippers, and 
the corporation commission is without 
power or authority to interfere with such 
internal affairs of the railway company. 
Lowden et al. v. State, 78 P. (2d) 1059. 


Note.—The cases above referred to, where decided by courts or regulatory commissions, 
will be published in full or abstracted in Public Utilities Reports. 
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Injunction against rate investigation - 


Municipal plant service beyond boundaries 
Financial practices of municipal plant 
Natural gas rates for large industrial users 
Working capital of inland electric utility 
Accounting for original cost - - 
Revisions of accounting entries - - 

Rate reductions justifying property transfer 
Commission jurisdiction over nonutility company 





These reports are published annually in five bound volumes, with an Annual 
Digest. The volumes are $6.00 each; the Annual Digest $5.00. A year’s 
subscription to Pustic UTILITIES FoRTNIGHTLY, when taken in combination 
with a subscription to the Reports, is $10.00. 

127 JULY 21, 1938 








Titles and Index 





TITLES 


Abington Electric Co. v. Public Utility Commission 


Billings, Re 

New Era Construction Co., Re 
New York & Richmond Gas Co., Re 
Pavilion Nat. Gas Co., Re 


Petroleum Exploration v. Kentucky Pub. Service Commission 


Union Falls Power Co., Oconto Falls v. ....... 


Sy Suton hada atichen Cation nee (Wis.) 


7 


INDEX 


Accounting—amounts previously written off, 
463; burden of proof, 463; consumers’ de- 
posits payable to state, 463; contributions 
for extensions, 463; cost of securing fran- 
chise, 463; excess of book cost over orig- 
inal cost, 463; improper entries not offset 
by other entries, 463; interpretation of rule, 
463; municipal plants, 442; organization ex- 
penses, 463; property not used or useful, 
463; revisions, 463; unproven management 
fees, 463. 

Appeal and review—question not raised be- 
low, 433 

Consolidation, merger, and sale—benefit to 
public, 491; functions of Commission and 
of management, 491; rate reductions as 
factor, 491. 

Courts—Federal jurisdiction, 433. 


Depreciation—electric utility, 461; municipal 
plant reserves, 442. 

Discrimination—Commission power over non- 
utility company, 496; municipal plant serv- 
ice beyond boundaries, 442. 


JULY 21, 1938 


Evidence—assumption as to accuracy of 


books, 463. 


Expenses—capital construction of municipal 
plant, 442. 


Injunction—adequacy of remedy at law, 433; 
expense of rate investigation as factor, 433; 
interference with state Commission, 433; 
threatened injury from unconstitutional ap- 
plication of statute, 433. 


Municipal plants—Commission jurisdiction, 
442; proprietary status, 442; service beyond 
boundaries, 442. 

Public utilities—identity of persons responsi- 
ble for operation, 463. 


Rates—municipal plant, 442; natural gas for 
large industrial use, 457; unit for rate mak- 
ing for municipal plant, 442. 


Return—electric utility, 461. 


Service—Commission power over expansion 
as affected by utility charter, 491. 


Valuation—working capital, 461. 


128 





PETROLEUM EXPLORATION, INC. v. PUBLIC SERV. COM. OF KY. 


UNITED STATES SUPREME COURT 


Petroleum Exploration, Incorporated 


Vv 


Public Service Commission of 


Kentucky et al. 


[No. 705.] 
(— U.S. —, 82 L. ed. —, 58 S. Ct. 834.) 


Courts, § 15 — Jurisdiction — Federal district courts — Rate investigation order 
— Absence of notice or hearing. 

1. A Federal district court has jurisdiction of a suit to enjoin the enforce- 
ment of an order of a state Commission instituting a rate investigation 
without notice or hearing and ordering the production of certain evidence, 
notwithstanding the prohibition of the Johnson Act of May 14, 1934, Chap. 
283, § 1, 48 Stat. at L. 775, 28 USCA § 41(1), withdrawing from such 
courts jurisdiction of suits to enjoin the enforcement of orders of state 
administrative Commissions affecting rates, not interfering with interstate 
commerce, and made after reasonable notice and hearing, where a plain, 
speedy, and efficient remedy may be had at law or in equity in the courts 
of the state, p. 436. 


Courts, § 14 — Jurisdiction — Federal court — Amount in controversy — Prep- 
aration for investigation. 
2. A Federal court has jurisdiction of a suit to restrain enforcement of a 
state Commission order instituting a rate investigation and requiring the 
production of certain evidence, as against an objection that the value of 
the matter in controversy is not in excess of $3,000, when the expense of 
complying with the order would be more than $3,000, p. 437. 


Appeal and review, § 18 — Question not raised below — Equity suit — Remedy 
at law. 
3. An objection to a suit in equity that a plain, adequate, and complete 
remedy may be had at law may be taken by either the trial court or the 
appellate court of its own motion, although not raised below, p. 438 


Injunction, § 51 — Adequacy of remedy at law — Assumption as to allegation — 
Irreparable injury. 
4. The court, in determining whether there is an adequate remedy at law 
which would bar an injunction suit to restrain a Commission rate investiga- 
tion, must assume the allegation of the complaint that unless an, injunction 
is granted irreparable injury will flow from compliance with the investiga- 
tion order, p. 438. 
Injunction, § 16 — Adequate remedy at law — Equity jurisdiction of Federal 
court. 
5. No adequate remedy at law exists so as to deprive Federal courts of 
equity jurisdiction unless it is available in the Federal courts, p. 438. 
[28] 433 23 P.U.R.(N.S.) 





UNITED STATES SUPREME COURT 


Courts, § 13 — Jurisdiction — Federal courts — States not citizens. 


6. States are not citizens within the provisions of the judicial code making 
diversity of citizenship a ground for Federal court jurisdiction, p. 438, 


Injunction, § 2 — Grounds — Threatened injury — Unconstitutional application 


of statute. 


7. To justify the use of the extraordinary power of a court of equity 
something more must be involved than an application of a statute in a 
unconstitutional manner against the complainant; there must be an allegs. 
tion and proof of threatened injury under some of the recognized sources 
of equitable jurisdiction, p. 438. ; 


Injunction, § 1 — Discretion of court. 


8. Whether or not equitable relief will be granted rests in the sound dis. 
cretion of the court, p. 438. 


Injunction, § 21 — Grounds for granting — Irreparable injury — Expense of ra 


investigation. 
9. The necessity of a corporation expending money for a rate investigation 
ordered by a state Commission or taking the risk for noncompliance with 
the Commission order is not that sort of irreparable injury against which 
equity protects by injunction, when it is not suggested that the expense is 
disproportionate to the business of the corporation, no order has been 
entered fixing rates or regulating conduct, and the company can contest 


any efforts to regulate or punish for disobedience of the Commission order, 
p. 439. 


Injunction, § 18 — Interference with state Commission — Convenience. 


10. The extraordinary powers of injunction should be employed to inter- 
fere with the action of a state Commission in ordering a rate investigation 
only when it clearly appears that the weight of convenience is upon the 
side of the complainant, p. 441. 


[May 2, 1938.] 
ee from decree of Federal District Court for the Eastern 
District of Kentucky dismissing a bill of complaint to 
restrain enforcement of a state Commission order instituting 
an investigation of wholesale rates for gas marketed by contract 


in the state by a wholesale company; affirmed. For lower court 
decision, see 21 F. Supp. 254, 23 P.U.R.(N.S.) 119. 


. 


APPEARANCES: W. J. Brennan, of of jurisdiction in equity. It was et- 


Sistersville, West Virginia, argued 
the cause for appellant; J. W. Jones, 
of Frankfort, Kentucky, argued the 
cause for appellees. 


Mr. Justice REED delivered the 
opinion of the court: This is an ap- 
peal from a final decree dismissing 
appellant’s bill of complaint for want 


tered by the United States district 
court for the eastern district of Ker- 
tucky sitting with three judges under 
Judicial Code, § 266, 28 USCA § 381, 
21 F. Supp. 254, 23 P.U.R.(N.S) 
119. The appellant sought to enjoin 
the Public Service Commission of 
Kentucky from prosecuting an inves- 
tigation of wholesale rates for ga 


23 P.U.R.(N.S.) 434 
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PETROLEUM EXPLORATION, INC. v. PUBLIC SERV. COM. OF KY. 


marketed by contract in Kentucky by 
appellant, on the ground that any 
regulation of the rates charged by ap- 
pellant to its customers would be be- 
yond the statutory power of the Com- 
mission, since the appellant was not a 
public utility, and would result in a 
deprivation of property without due 
process, a denial of equal protection 
of the laws, and a violation of the 
contracts clause of the Federal and 
state Constitutions, affecting contracts 
entered into prior to the passage of 
the regulatory act * of the general as- 
sembly of Kentucky. As grounds for 
equitable relief, it was alleged that 
there was no adequate remedy and 
that irreparable injury would be in- 
flicted upon appellant by the large ex- 
pense entailed in preparation for the 
investigation. 

Appellant is a corporation solely of 
the state of Maine, engaged in the pro- 
duction and purchase of natural gas 
at various fields in Kentucky and the 
transmission of that gas through 


wholly intrastate pipe lines to distrib- 
uting agencies at the “city gates” of 
various municipalities of that com- 
monwealth. Appellant sells to three 
distributing agencies: a partnership, 
a corporation entirely free of connec- 
tion with appellant, and a corporation 
in which appellant owns a dominant 
interest. It offers to sell and sells its 
commodity by separate contracts only 
to the distributing agencies named in 
the bill. All of these agencies, with 
one immaterial exception, are the own- 
ers of unexpired franchises purchased 
from the respective municipalities 
which they serve. Either by these 
franchises or by supplementary con- 
tract, the rates are fixed for retail sales 
of gas. Acting pursuant to statutory 
provisions authorizing investigations 
of the rates of defined utilities, the 
Public Service Commission of Ken- 
tucky issued on May 29, 1937, an or- 
der, pertinent provisions of which are 
set forth in the margin,* reciting that 
appellant is an operating utility sub- 





lActs of 1934, Chap. 145, as amended by 
Acts of 1936, Chap. 92. 

8“Notice of Investigation and Order to 

Show Cause 

“Whereas, An examination of the reports 
of several wholesale and retail gas utilities 
serving in this state, show that they purchase 
gas at wholesale rates from the Petroleum 
Exploration, Inc., Lexington, Kentucky; and 

“Whereas, The Commission has found un- 
der §§ 3952-1-12-13, and 14 that the Petroleum 
Exploration, Inc., is an operating utility in 
the state of Kentucky, and subject to the 
jurisdiction of this Commission; and 

“Whereas, It is apparent from a compari- 
son of these rates with those of other compa- 
mes rendering a similar class of service in 
Kentucky that these rates may be excessive; 


n 

“Whereas, These wholesale rates bear a 
definite relationship to the cost of gas to con- 
sumers in the following towns and communi- 
ties, namely, Corbin, Somerset, Barbourville, 
Manchester, Burning Springs, Richmond, 
Irvine-Ravenna, London, Winchester, Mt. 
Sterling, Cynthiana, Georgetown, Lexington, 
Paris, Frankfort, Versailles, Midway, and 
North Middletown; and 


435 


“Whereas, Authority to initiate this investi- 
gation is vested in the Commission by §§ 
3952-12-13, and 14 of the Kentucky Statutes, 

“Now, therefore, notice is hereby given, 
that the Commission has entered upon an 
investigation of the above matters and that a 
public hearing will be held relative to said 
matters at the office of the Commission on 
June 29, 1937, at which time and place any 
person interested may appear and present such 
— as may be proper in the premises; 
an 

“Whereas, Under such circumstances the 
Commission finds the burden of proof upon 
the utility to show that rates and charges are 
fair and reasonable, and not arbitrary. 

“Now, therefore, it is ordered: 

“1, That official representatives of the Pe- 
troleum Exploration, Inc., appear at such 
hearing and present evidence, if any it can, as 
will show conclusively the fairness and rea- 
sonableness of its present rates and charges 
for gas which it is selling to companies that 
are in turn selling the same gas at wholesale 
or retail in this state, or submit for the ap- 
proval of the Commission such changes and 
revisions as will make such rates or charges 
fair and reasonable. 


23 P.U.R.(N.S.) 





UNITED STATES SUPREME COURT 


ject to the Commission’s jurisdiction, 
setting a date for a public hearing, and 
ordering appellant to appear at such 
hearing and present evidence of the 
reasonableness of its rates and charg- 
es, and also to make its records avail- 
able for examination. 

Appellant filed a plea to the Com- 
mission’s jurisdiction, in substance set- 
ting up the objections subsequently 
urged in the bill under consideration. 
The Commission overruled this plea 
and reset the investigation for hearing 
on the merits. The appellant filed an 
application for a rehearing of this or- 
der. Though the Commission has not 
formally passed upon this application 
it admits that it intended and threat- 
ened to proceed with the investigation, 
determine and fix a fair rate for ap- 
pellant’s gas, and that it would have 
so proceeded but for the temporary 
restraining order obtained by appel- 
lant upon the filing of the bill in ques- 
tion. 

Appellant’s bill alleged that it was 
the obvious purpose of the Commis- 
sion to lower appellant’s rates, that 
these rates were not subject to the reg- 
ulatory jurisdiction of the Commis- 
sion, that any reduction would violate 
the Fourteenth Amendment, and im- 
pair the obligations of its contracts, in 
contravention of the contracts clauses 
of the state and Federal Constitu- 
tions. It was further alleged that the 
investigation, and the orders entered 
therein, are unlawful and unreasona- 
ble, and, if further prosecuted, would 


put appellant to considerable unlay. 
ful and needless expense. The Com. 
mission filed an answer asserting tha 
appellant was subject to its regulatory 
jurisdiction. It denied any purpos 
on its part to attempt to lower the con. 
tract price which appellant charged the 
distributing agencies but averred that 
it would institute and conduct a spe- 
cial investigation and proceeding to 
determine a fair and reasonable price 
or rate to be charged by appellant and 
to fix said price or rate. 

The majority opinion of the dis. 
trict court held that as the order chal- 
lenged could be enforced only. by juci- 
cial proceedings, there existed no im- 
mediately threatened irreparable in- 
jury or damage to the appellant with- 
in the equity jurisdiction of the 
district court. Without any consid- 
eration of the merits, the bill was dis- 
missed. The assignments of error at- 
tack this conclusion. We affirm the 
decree of the district court. 

[1] First. The point is made by 
appellees that injunction is prohibited 
by the Johnson Act of May 14, 1934, 
Chap. 283, § 1, 48 Stat. at L. 775, 28 
USCA § 41(1). This act withdraws 
from the district courts jurisdiction of 
any suit to enjoin the enforcement of 
any order of a state administrative 
Commission where such order “(1) 
affects rates chargeable by a public 
utility, (2) does not interfere with ir 
terstate commerce, and (3) has been 
made after reasonable notice and heat- 
ing, and where a plain, speedy, and 





[Sections 2 and 3 omitted here relate to a 
requirement for the submission of information 
on contracts between appellant and other par- 
ties. Existence of such contracts was denied 
by appellant, and no evidence to establish them 
was offered.] 

“4. That all books, accounts, records, cor- 
respondence, and memoranda of the Petroleum 


23 P.U.R.(N.S.) 


Exploration, Inc., be made available for ex- 
amination by the Commission’s representatives. 
“Notice is hereby given to the Petroleum 
Exploration, Inc., of the above order of the 
Commission. 
“Dated at Frankfort, Kentucky, this 29h 
day of May, 1937.” 
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PETROLEUM EXPLORATION, INC. v. PUBLIC SERV. COM. OF KY. 


efficient remedy may be had at law or 
in equity in the courts of such state.” 
The Johnson Act does not apply here 
because the order complained of, i. e., 
that of May 29, 1937, was entered 
without notice or hearing. Though it 
is entitled a “Notice of Investigation 
and Order to Show Cause,” which 
would be an appropriate method of 
initiating an investigation, in fact the 
order commands appellant to produce 
certain evidence on a designated date, 
and not merely to show cause on that 
date why evidence should not be pro- 
duced. The order of June 29, 1937, 
overruling the plea to the jurisdiction, 
is not final but is pending on an appli- 
cation for rehearing. 

[2] Second. This proceeding was 
begun under the provisions of § 24(1) 
of the Judicial Code, 28 USCA 
§ 41(1). Jurisdiction was chal- 
lenged by the Commission on the 
ground that the value of the matter in 
controversy was not in excess of $3,- 
000. To show the requisite amount, 
appellant alleged that it would be nec- 
essary to expend $25,000 to present 
the evidence required by the order. 
It was found by the district court from 
the testimony at the trial that ‘‘the ex- 
pense to plaintiff of complying with 
said orders would be more than 
$3,000 in employing appraisers, ge- 
ologists, engineers, accountants, etc., 
to show the original and historical cost 
of its properties, cost of reproduction 
as a going concern, and other elements 


of value recognized by the law of the 
land for rate-making purposes.” 


The purpose of this proceeding is 
to stop the investigation of the rates 
under the order issued. Since the 
necessary expense of producing the 
information demanded by the order 
exceeds the jurisdictional amount, the 
value of the matter in controversy is 
at least this sum. This purpose or ob- 
ject is analogous to those sought in in- 
junctions to restrain a continuing tres- 
pass, where the value of the matter in 
controversy includes the cost of reme- 
dying the condition as part of the value 
of the matter in controversy, namely, 
the prevention of interference with 
plaintiff’s rights. Other examples are 
found in a suit to enjoin the enforce- 
ment of a tax statute, where the 
amount of the tax is the value of the 
matter in controversy,* and in a suit 
to enjoin enforcement of an order to 
install and maintain a track, where the 
value of the matter in controversy is 
the cost of compliance. Where “ex- 
penses incident to compliance” with a 
regulatory statute exceed $3,000, the 
jurisdiction is clear. There is no con- 
tention here either that the Commis- 
sion’s order left appellant with any 
less expensive alternative, or that the 
worth of appellant’s entire business is 
less than $3,000. In undertaking to 
enjoin this investigation, the cost in- 
cident to making a showing required 
by the Commission is not collateral or 
incidental to the purpose of the in- 





8Glenwood Light & Water Co. v. Mutual 
Light, Heat & P. Co. (1915) 239 U. S. 121, 
125, 60 L. ed. 174, 176, 36 S. Ct. 30. The 
pleadings and proof in the present case do not 
in terms raise the question of the value of the 
right to conduct business free of interference 
by the Commission. Scott v. Donald (1897) 
165 U. S. 107, 41 L. ed. 648, 17 S. Ct. 262; 


cf. Glenwood Light & Water Co. v. Mutual 
Light, Heat & P. Co. supra. 

4Healy v. Ratta (1934) 292 U. S. 263, 78 
L. ed. 1248, 54 S. Ct. 700. 

5 Western & A. R. Co. v. Georgia R. Com- 
mission (1923) 261 U. S. 264, 67 L. ed. 645, 43 
S. Ge. 252. 

6 Packard v. Banton (1924) 264 U. S. 140, 
142, 68 L. ed. 596, 606, 44 S. Ct. 257. 
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junction, but a threatened . expense 
from which relief is sought. Whether 
such irrecoverable cost is an irrepara- 
ble injury against which equity will 
protect is considered later in this opin- 
ion. The district court had jurisdic- 
tion of the cause, as a Federal court. 

[3,4] Third. We next consider 
whether the suit must be dismissed 
pursuant to § 267 of the Judicial Code, 
28 USCA § 384, which declares that 
no suit in equity shall be sustained 
“where a plain, adequate, and com- 
plete remedy may be had at law.” 
Though this contention was not raised 
below by the Commission, “either the 
trial court or the appellate may, of its 
own motion, take the objection.” 7? 
For determination of the adequacy of 
this remedy we must here assume the 
allegations of appellant that, unless 
an injunction is granted, irreparable 
injury will flow from its compliance 
with the order of May 29th. 

[5,6] It is settled that no adequate 
remedy at law exists, so as to deprive 
Federal courts of equity jurisdiction, 
unless it is available in the Federal 
courts.’ If appellant ignores the Com- 
mission’s order, action for recovery of 


penalties for the violation of the order 
may be instituted by the common. 
wealth of Kentucky. Ky. Stat. Anno, 
(Carroll’s 8th ed. Baldwin’s 1936 Re. 
vision) §§ 3952-13 and -61. But this 
proceeding could neither be begun nor 
removed to the Federal court. Apart 
from the difficulty of maintaining such 
an action in the Federal courts, in view 
of its penal nature, the state would be 
proceeding as plaintiff to enforce its 
laws; its complaint would not be 
grounded on the Constitution or laws 
of the United States, and there would 
not be diversity of citizenship, the 
states not being “citizens” within the 
Judicial Code.® There is equitable 
jurisdiction to enjoin the proposed in- 
vestigation of appellant’s rates, if the 
order of May 29th, quoted above, 
carries a threat of imminent, irrepara- 
ble injury. 

[7,8] Fourth. The bill asks in- 
junctive relief to restrain the Com- 
mission from further prosecuting the 
“investigation” into the price of gas 
sold under appellant’s contracts to the 
distributing agencies. Two decisions 
dealing with orders for furnishing in- 
formation have recently been handed 





7 See Twist v. Prairie Oil & Gas Co. (1927) 
274 U. S. 684, 690, 71 L. ed. 1297, 1301, 47 
S. Ct. 755. Although the objection does not 
go to the jurisdiction of the court as a Federal 
court and may be waived and not considered 
if not timely raised (Reynes v. Dumont 
[1889] 130 U. S. 354, 395, 32 L. ed. 934, 945, 
9 S. Ct. 486), if it be obvious that there is an 
adequate remedy at law, the courts acts sua 
sponte to preserve the courts of equity as a 
forum for extraordinary relief, in accordance 
with the legislative direction of § 267 of the 
Judicial Code. Parker v. Winnipiseogee Lake 
Cotton & Woolen Co. (1863) 2 Black, 545, 
550, 17 L. ed. 333, 336; Wright v. Ellison 
(1864) 1 Wall. 16, 22, 17 L. ed. 555, 557; 
Oelrichs v. Williams (1872) 15 Wall. 211, 228, 
21 L. ed. 43, 44; Singer Sewing Machine Co. 
v. Benedict (1913) 229 U. S. 481, 486, 57 L. 
ed.. 1288, 1291, 33 S. Ct. 942; Henrietta Mills 
v. Rutherford County (1930) 281 U. S. 121, 


23 P.U.R.(N.S.) 


74 L. ed. 737, 50 S. Ct. 270. Cf. Federal Trade 
Commission v. Claire Furnace Co. (1927) 274 
U. S. 160, 71 L. ed. 978, 47 S. Ct. 553. It ts 
a question of “whether the case is one for the 
peculiar type of relief’ granted by courts ot 
equity. Di Giovanni v. Camden Fire Ins. 
Asso. (1935) 296 U. S. 64, 69, 80 L. ed. 47, 51, 
56:8; Ge, 1. 

8 Di Giovanni v. Camden Fire Ins. Asso. 
supra, and cases cited; Chicago, B. & Q. R. 
Co. v. Osborne (1924) 265 U. S. 14, 16, 6 
L. ed. 878, 880, 44 S. Ct. 431. 

® Postal Teleg. Cable Co. v. Alabama (1894) 
155 U. S. 482, 487, 39 L. ed. 231, 232, 15 S. Ct. 
192: Minnesota v. Northern Securities Co. 
(1904) 194 U. S. 48, 63, 48 L. ed. 870, 877, 
24 S. Ct. 598; Arkansas v. Kansas & T. Coal 
Co. (1901) 183 U. S. 185, 188, 46 L. ed. 144, 
146, 22 S. Ct. 47; City Bank Farmers Trust 
Co. v. Schnader (1934) 291 U. S. 24, 29, 78 
L. ed. 628, 631, 54 S. Ct. 259. 
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down by this court.” In both cases 
this court dealt with the merits of the 
respective orders, determining that 
there was no constitutional basis for 
saying that “any person is immune 
from giving information appropriate 
to a legislative or judicial inquiry.” 
Here there is no need to consider the 
validity of the challenged order. To 
justify the use of the extraordinary 
power of a court of equity something 
more must be involved than an appli- 
cation of a statute in an unconstitu- 
tional manner against complainant. 
There must be an allegation and proof 
of threatened injury under some of 
the recognized sources of equitable ju- 
risdiction."* The one most frequent- 
ly relied upon in constitutional cases, 
and pleaded here, is irreparable in- 
jury. To furnish the information 
required by the order will cost $25,- 
000, arising from the necessity of pre- 
paring for the hearing on rates. Is 
this irrecoverable expense a threatened 
irreparable injury which a court of 
equity will guard against by injunc- 
tion? Whether or not equitable relief 
will be granted rests in the sound dis- 
cretion of the court.” 

[9] It is true that the injury which 
flows from the threat of enforcement 
of an allegedly unconstitutional, regu- 


latory state statute with penalties so 
heavy as to forbid the risk of chal- 
lenge in proceedings to enforce it, has 
been generally recognized as irrepara- 
ble and sufficient to justify an injunc- 
tion.* The Commission urges that 
since there is ample opportunity for 
the appellant to contest in a state court 
any effort to regulate or punish for 
disobedience of orders, with ultimate 
review by this court, there is no ir- 
reparable injury, and that the dangers 
of lowered rates and threatened pun- 
ishments can be overcome by opposi- 
tion when an effort is made to enforce 
them. The case of Federal Trade 
Commission v. Claire Furnace Co. su- 
pra, where an effort was made to se- 
cure an injunction against enforce- 
ment of a Federal Trade Commission 
order to produce information, has 
been cited as a precedent. There were 
heavy penalties for violation of that 
order but the opinion discussed the 
issues from the standpoint of failure 
to exhaust administrative remedy.”® 
Appellant here insists that it is com- 
pelled to choose between compliance, 
at a heavy cost, or noncompliance with 
obvious risks of severe, though non- 
recurring and noncumulative, penal- 
ties; 7 and that to stand by subjects 
appellant to the further risk that the 





10Natural Gas Pipeline Co. v. Slattery 
(1937) 302 U. S. 300, 306, 82 L. ed. —, 21 
P.U.R.(N.S.) 255, 58 S. Ct. 199; Arkansas 
Louisiana Gas Co. v. Department of Public 
Utilities (1938) — U. S. —, 82 L. ed. —, 23 
P.U.R.(N.S.) 337, 58 S. Ct. 770. 

11 Dows v. Chicago (1871) 11 Wall. 108, 20 
L. ed. 65; Cruickshank v. Bidwell (1900) 176 
U.S. 73, 81, 44 L. ed. 377, 381, 20 S. Ct. 280; 
McChord v. Louisville & N. R. Co. (1902) 183 
U.S. 483, 495, 46 L. ed. 289, 295, 22 S. Ct. 
165; Shelton v. Platt (1891) 139 U. S. 591, 
596, 35 L. ed. 273, 276, 11 S. C. 646; Boisé 
Artesian Hot & Cold Water Co. v. Boisé City 
(1913) 213 U. S. 276, 281, 53 L. ed. 796, 798, 
29S. Ct. 426. 

12See Irreparable Injury in Constitutional 
Cases (1936) 46 Yale L. F, 2oos 


13. Di Giovanni v. Camden Fire Ins. Asso. 
supra. 

14Ex parte Young (1908) 209 U. S. 123, 
165, 52 L. ed. 714, 731, 28 S. Ct. 441, 13 
L.R.A.(N.S.) 932, 14 Ann. Cas. 764; Terrace 
v. Thompson (1923) 263 U. S. 197, 215, 68 
L. ed. 255, 274, 44 S. Ct. 15; Packard v. Ban- 
ton (1924) 264 U. S. 140, 143, 68 L. ed. 596, 
607, 44 S. Ct. 257. 

15 Sections 9 and 10 of the Act of September 
26, 1914, Chap. 311, 38 Stat. at L. 717, 722, 15 
USCA 8§ 49, 50. 

16 Cf. Dalton Adding Mach. Co. v. State 
Corp. Commission (1915) 236 U. S. 699, 59 
L. ed. 797, 35 S. Ct. 480. 

17Ky. Stat. Anno. § 3952-61, provides: 
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Commission will fix its rates on the 
Commission’s evidence alone.* We 
may assume, without deciding, that 
the risk of these penalties would be 
sufficiently great to require the inter- 
position of a court of equity to protect 
appellant against a regulatory order. 
Compliance with this order, how- 
ever, subjects appellant only to an ex- 
pense in preparing for and carrying 
out an investigation. It is not sug- 
gested that the expense is dispropor- 
tionate to the business of appellant, 
valued by the district court as in ex- 
cess of $1,500,000, and involving sales 
of about one billion cubic feet per an- 
num, at a price of $350,000. No or- 
der has been entered fixing rates or 
regulating conduct. The necessity to 
expend for the investigation or to 
take the risk for noncompliance does 
not justify the injunction. It is not 


the sort of irreparable injury against 
which equity protects.® 

The weight to be given complaints 
of irrecoverable and irreparable cost 


and damage in proceedings to enjoin 
hearings, initiated by a Federal goy. 
ernmental agency in a matter alleged 
by complainants to be beyond the 
agency’s powers, was considered in 
Myers v. Bethlehem Shipbuilding 
Corp. (1938) — U. S. —, 82 L. ed, 
—, 58 S. Ct. 459. In an effort to en. 
join hearings by the National Labor 
Relations Board, the corporation al- 
leged (see 58 S. Ct. at p. 462):“. .. 
that hearings would, at best, be futile: 
and that the holding of them would re- 
sult in irreparable damage to the cor- 
poration, not only by reason of their 
direct cost and the loss of time of its 
officials and employees, but also be- 
cause the hearings would cause seri- 
ous impairment of the good will and 
harmonious relations existing between 
the corporation and its employees, and 
thus seriously impair the efficiency of 
its operations.” 

Further allegations pointed out sim- 
ilar substantial damages in preceding 
investigations. See note 4 idem. 





“Penalties—Every officer, agent, or employee 
of any utility as enumerated in § 1 hereof, or 
other person who shall wilfully violate any 
provisions of this act, or who procures, aids, 
or abets any violation of this act by any such 
utility shall be guilty of a misdemeanor and 
upon conviction thereof shall be fined not more 
than $1,000, or be confined in jail not more 
than six months, or both; and if any such 
utility shall be a private corporation and shall 
violate any of the provisions of this act, or 
shall do any act herein prohibited, or shall 
fail and refuse to perform any duty imposed 
upon it under this act for which no penalty 
has been provided by law, or who shall fail, 
neglect, or refuse to obey any lawful require- 
ment or order made by the Commission, for 
every such violation, failure, or refusal such 
utility shall forfeit and pay into the treasury 
a sum not less than $25, nor more than 
$1,000, for each such offense, said sum or 
sums to be paid to the treasurer and credited 
to the general fund. In construing and en- 
forcing the provisions of this section the act, 
omission, or failure of any officer, agent, or 
other person acting for or employed by any 
utility acting within the scope of his employ- 


23 P.U.R.(N.S.) 


ment shall in every case be deemed to be the 
act, omission, or failure of such utility.” 
There is also provision for proceedings by 
mandamus or injunction to compel obedience 
to the orders of the Commission. Ky. Stat. 
Anno. § 3952-13. 

The minority opinion below construed. this 
as follows: “When the violator is an indi- 
vidual, the penalties for failure to comply with 
the orders of the Public Service Commission 
are not more than $1,000, or confinement in 
jail for not more than six months, or both, 
and if a corporation, not less than $25 or more 
than $1,000 for each violation, the enforcement 
thereof to be by the Franklin circuit court 
of the commonwealth of Kentucky.” 21 F. 
Supp. 254, 259, 23 P.U.R.(N.S.) 119, 126. . 

The appellant argues in this court that fail- 
ure to produce the evidence may subject it to 
a fine and its officers and agents to criminal 
penalties. Neither the majority below nor the 
Commission in this court expresses a contrary 
view. 

18 Ky. Stat. Anno. § 3952-14. 

19 Cf, Lawrence v. St. Louis-S. F. R. Co. 
274 U. S. 588, 592, 71 L. ed. 1219, 1222, 
P.U.R.1927D, 781, 47 S. Ct. 720. 
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While other grounds were factors in 
our conclusion to reverse the decree 
for an injunction, we said (58 S. Ct. 
at p. 464) : 

“Lawsuits also often prove to have 
been groundless ; but no way has been 
discovered of relieving a defendant 
from the necessity of a trial to estab- 
lish the fact.” 

It may be suggested that in the Beth- 
lehem Shipbuilding Corp. Case the em- 
ployer had not presented to the Board 
its contention of constitutional immu- 
nity, and that proof of that immunity 
would have constituted no greater in- 
jury if presented to the Board than 
the courts, whereas here the appellant 
has already been overruled by the 
Commission on the question of appel- 
lant’s constitutional immunity, and so 
would be subject to greater expense by 


presenting further evidence on another 
matter before the Commission than 
by proceeding in an equity court and 
there contesting the Commission’s ju- 


risdiction. This was the argument 
presented to the court, but not dis- 
cussed, in United States v. Illinois C. 
R. Co. (1917) 244 U. S. 82, 85, 61 L. 
ed. 1007-1009, 37 S. Ct. 584. The 
situation is still controlled by the abid- 
ing and fundamental principle of this 


aspect of the Bethlehem Shipbuilding 
Corp. Case, that the expense and an- 
noyance of litigation is “part of the 
social burden of living under govern- 
ment.” * The authority in other 
courts is in accord.™ 

[10] Fifth. Our conclusion that 
this is not a threatened injury justify- 
ing intervention is strengthened by a 
balancing of conveniences. By the 
process of injunction the Federal 
courts are asked to stop at the thresh- 
old, the effort of the Public Service 
Commission of Kentucky to investi- 
gate matters intrusted to its care by a 
statute of that commonwealth obvi- 
ously within the bounds of state au- 
thority in many of its provisions. The 
preservation of the autonomy of the 
states is fundamental in our constitu- 
tional system. The extraordinary 
powers of injunction should be em- 
ployed to interfere with the action of 
the state or the depositaries of its del- 
egated powers, only when it clearly 
appears that the weight of convenience 
is upon the side of the protestant.” 
“Only a case of manifest oppression 
will justify a Federal court in laying 
such a check upon administrative offi- 
cers acting colore officii in a conscien- 
tious endeavor to fulfill their duty to 





20 Bradley Lumber Co. v. National Labor 
Relations Board (1936) 84 F. (2d) 97, 100. 
Whether expense, in this instance, may be 
avoided by a challenge of the interlocutory 
orders of the Commission on the plea of appel- 
lant to the jurisdiction (see Ky. Stat. Anno. 
} oe is not within our province to 
lecide. 


21The suggestion that an administrative 
agency be enjoined from further, and expen- 
sive, proceedings after its allegedly erroneous 
determination’ of jurisdiction was considered 
and rejected in Minneapolis Chamber of Com- 
merce v, Federal Trade Commission (1922) 
280 Fed. 45, 48; Pittsburgh & W. V. R. 
Co. v. Interstate Commerce Commission 
(1922) 52 App. D. C. 40, 280 Fed. 1014, 1015; 


Paramino Lumber Co. v. Marshall (1937) 18 
F. Supp. 645, 647. Compare State ex rel. 
Carrau v. Superior Court (1903) 30 Wash. 
700, 71 Pac. 648; Edward Hines Yellow Pine 
Trustees v. Knox (1926) 144 Miss. 560, 572, 
573, 108 So. 907. 

82 Gilchrist v. Interborough Rapid Transit 
Co. 279 U. S. 159, 207, 73 L. ed. 652, P.U.R. 
1929B, 434, 49 S. Ct. 282; Pennsylvania v. 
Williams (1935) 294 U. S. 176, 185, 79 L. ed. 
841, 847, 55 S. Ct. 380, 96 ALR. 1166; 
Mathews v. Rodgers (1932) 284 U. S. 521, 
525, 76 L. ed. 447, 451, 52 S. Ct. 217; cf. 
Harrisonville v. W. S. Dickey Clay Mfg. Co. 
(1933) 289 U. S. 334, 338, 77 L. ed. 1208, 
1210, 53 S. Ct. 602. 
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the state.” ** The Kentucky statute 
in question contains detailed provi- 
sions for hearings and judicial re- 
view.** These include. notice, proce- 
dural rules before the Commission, 
right to counsel, production of evi- 
dence, service of orders, rehearing, 
process for parties and witnesses, dep- 
Ositions, record of proceedings, re- 
view of orders by court and appeal to 
the state court of last resort. The 
compulsory and punitive powers of the 
Commission are exercised through ju- 
dicial process. When the only ground 


for interfering with the state proce. 
dure is the cost of preparing for q 
hearing, there is no occasion for equi. 
table intervention. 

Affirmed. 


Mr. Justice McReynolds concurs jn 
the result. 


Mr. Justice Stone concurs, except. 
that he expresses no opinion on the 
applicability of the Johnson Act. 


Mr. Justice Cardozo took no part in 
the consideration or decision of this 
case. 





MONTANA PUBLIC SERVICE COMMISSION 


Re City of Billings 


[Docket No. 2503, Report and Order No. 1706.] 


Municipal plants, § 2 — Status — Proprietary capacity. 
1. A city in operating a water plant acts in its proprietary capacity, p. 448. 


Municipal plants, § 18 — Right to serve beyond city limits. 
2. Statutory or charter provisions authorizing a municipality to furnish wa- 
ter to its inhabitants do not imply a prohibition against furnishing water to 
inhabitants residing outside its corporate limits, although as a general rule 
a municipality cannot supply water to users outside of its corporate limits 
in the absence of express statutory or charter provisions, p, 448. 


Municipal plants, § 2 — Treatment similar to that of private individual or cor- 


poration. 


3. A city acting in its proprietary capacity in supplying water to consumers 
is to be treated in much the same manner as a private utility and stands upon 
the same footing as a private individual or a business corporation similarly 


situated, p. 448. 


Discrimination, § 217 — Municipal plants — Extraterritorial service. 
4. A city which supplies water to consumers beyond its corporate limits, a | 
thing which it is not required to do, obligates itself to treat all persons 
served, both within and without its corporate limits, without discrimination, 


p. 448. 





23 Hawks v. Hamill (1933) 288 U. S. 52, 


61, 77 L. ed. 610, 618, 53 S. Ct. 240. 
23 P.U.R.(N.S.) 


Ky. Stat. Anno. §§ 3952-33 to -5I in- 
clusive. 
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RE CITY OF BILLINGS 


Municipal plants, § 11 — Commission jurisdiction — Extraterritorial service — 
Rates. 

5. The Commission has jurisdiction over rates charged by a municipality 
for water service beyond its corporate limits, p. 448. 

Rates, § 428 — Municipal plants — Nature — Tax or price. 
6. Water rates paid by consumers of a municipal plant are not taxes but 
simply the price paid for water as a commodity, and there is no direct rela- 
tion between taxes paid and water service received by a taxpayer who is a 
water user, p. 450. 

Rates, § 428 — Municipal plants. 
7. A water consumer of a municipal plant need pay only a reasonable rate, 
p. 453. 

Expenses, § 133 — Capital construction — Municipal plant. 
8. A water consumer of a municipal plant is penalized when he is required 
to contribute capital for the construction and betterment of the water system, 
since the city is requiring him to do something that he is not required to 
do by law as he is in fact required to pay interest on his own money, p. 453. 


Depreciation, § 42 — Use of reserve — Municipal plants. 
9, The depreciation account of a municipal water plant should be used for 
the purpose stated ; the consumer has the right to assume that that account 
is for depreciation and that the utility will not divert it to any other pur- 
pose and when the life of the plant expires ask the consumer to pay a 
higher rate than is reasonable in order to construct the plant anew, p. 453. 


Municipal plants, § 3—Financial practtwces—Extinquishment of bonds—Improve- 
ments — Taxation. 
10. A municipality operating a water utility must extinguish bond princi- 
pal, bond interest, and provide all moneys needed for the construction, im- 
provement, and betterment of its water system by a sufficient annual tax 
levy, while operating expenses, a fair and reasonable return, and deprecia- 

tion should be met by water rates, p. 453. 


Accounting, § 52 — Duty of municipal plants. 
11. A municipality operating a water plant must follow the Commission’s 
classification of accounts for water utilities with fidelity, for this is the only 
means of insuring to patrons the prescription of reasonable rates, p. 453. 


Rates, § 206.2 — Unit for rate making — Municipal plant — E-xtraterritorial serv- 
ice. 

12. A municipal plant should be considered as a whole and not in separate 

units in determining a fair and reasonable rate to be charged by the utility 

to its consumers both within and outside of corporate limits, except where 

peculiar circumstances justify a rate differential to meet added costs, p. 454. 


Rates, § 429 — Municipal plant — Extraterritorial service — Additional cost — 
Pumping. 
13. Water consumers of a municipal plant located outside of corporate lim- 
its, for whom an additional cost is incurred because of the expense of 
pumping, may be required to pay an additional rate to cover such costs, 
p. 454. 
Discrimination, § 127 — Rates — Discounts for irrigation — Municipal plant — 
Nonresident consumers. 
14. Granting of discounts by a municipal water plant for irrigation to those 
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residing within the corporate limits while refusing such discounts to cop. 
sumers outside corporate limits constitutes discrimination, p. 455. 


[March 16, 1938.] 
— by city operating a water utility for authority 
to increase rates beyond corporate limits; increased rates 
authorized as modified by Commission. 


APPEARANCES: Lawrence E. 
Gaughan, -Attorney for the city of 
Billings, for the city of Billings; 
Messrs. Goddard and Savaresy, At- 
torneys for Water Users Association 
of Rural Special Improvement Dis- 
trict No. 25, and R. E. Cook, Attor- 
ney for Water Users Under Sched- 
ule “O,” for the Water consumers; 
John W. Bonner, Counsel, Helena, 
for the Commission. 

Before: Chairman Thomas E. 
Carey, and Commissioners Horace F. 
Casey and E. E. Krebsbach, at Bill- 
ings, Montana, on September 10 and 
11, 1937. 


The city 


By the Commission: 
of Billings operates as a public utility, 
supplying water not only to consum- 
ers within its corporate limits but also 
to consumers outside its corporate 


limits. Billings is one of the largest 
cities in Montana and is rapidly grow- 
ing in population. According to the 
United States Government Census of 
1930, Billings proper had a population 
of 16,380. At the date of the hearing, 
we can safely assume that this popu- 
lation had grown to about 18,000 per- 
sons. The city is located in the Yel- 
lowstone valley and is the county seat 
of Yellowstone county. 

To the south of the city is the Yel- 
lowstone river, which flows, after 
reaching territory in the vicinity of 
the easterly corporate limits of the 
city, in a northerly direction, thus, 
23 P.U.R.(N.S.) 


placing the location of the city north 
and west of the Yellowstone river.. 
North of the city, we find a high cliff, 
extending from the western to the 
eastern corporate limits. This cliff is 
know as the Rim Rocks. A road, 
known as the New Airport road, ex- 
tends northwest from the city to the 
top of the Rim Rocks, where the mu- 
nicipal airport is located. The eleva- 
tion from the city limits to the top 
of the Rim Rocks is approximately 
440 feet. Lying to the west of the 
New Airport road and directly below 
the Rim Rocks is District No. 25, 
which is without the city limits. Ly- 
ing between this district and the city 
limits and at other localities are resi- 
dential districts, which are located 
contiguous to the city limits. 

The city of Billings furnishes wa- 
ter to consumers who are located with- 
in the said residential districts lying 
contiguous to the city limits, as well 
as to consumers in District No. 25 
and, in addition, serves water to the 
municipal airport. 

In order for the city of Billings to 
secure its water supply, the water is 
taken out of the Yellowstone river, 
east of the city proper, to a settling 
basin and from there pumped through 
a filtering plant to a reservoir located 
outside its city limits, northwest of 
the city. This reservoir supplies the 
water consumers located within the 
corporate limits. From this reservoir 
some of the water is pumped to an- 
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other reservoir located in the Rim 
Rocks, north of the city, which water 
is used to serve consumers in District 
No. 25. From this second reservoir 
some of the water is again pumped 
over the Rim Rocks to a standpipe. 
This stored water is used for the Bill- 
ings airport. District No. 25 is about 
200 feet higher in elevation than the 
city and at a further elevation of ap- 
proximately 100 feet is the Billings 
airport. It is apparent from the fore- 
going facts that because of the eleva- 
tion it is necessary for the city to 
pump the water in order to serve Dis- 
trict No. 25 and the airport. From 
the facts, it requires one extra pump- 
ing to serve District No. 25 and two 
extra pumpings to serve the airport. 


The city has but 2 consumers at 
the airport and in District No. 25 it 
has approximately 90 consumers and, 
in addition, serves water to 400 con- 
sumers in the districts which are con- 
tiguous to the city limits. 

On June 7, 1937, the city of Bill- 
ings petitioned this Commission for 
an increase of its water rates to con- 
sumers served by it outside its cor- 
porate limits. After due notice, this 
Commission heard the petition at a 
public hearing, at Billings, Montana, 
on September 10 and 11, 1937, where- 
at the applicant asked that the rates 
involved be increased. The following 
are the present rates and the proposed 
increases for outside the corporate 
limits : 


Schedule “O” 


First 1,000 cu. 
Next 1,000 “ 
Next 48,000 “ 
Next 50,000 “ 
Next 100,000 “ 
Over 200,000 “ 
Minimum bill 
Discount 


TO Ct EB ke cess 


Proposed Rate Beyond 
the Corporate Limits 


Present 
Urban Rate 


Schedule “P” 


First 1,000 cu. 
Next 1,000 
Next ; 

Next 50,000 
Next 100,000 
Over 200,000 


Minimum bill 
Discount 


TOO Cth FEE as Ses 


Proposed Rate Beyond 
the Corporate Limits 


Present 
Urban Rate 


(This schedule is for consumers where one extra pumping is required.) 
Schedule “PP” 


First . ft. per 100 cu. 
Next “ “ “ec “ “ ‘ 
Next 
Next 
Next 100,000 “ 
Over 200,000 “ 
Minimum bill 
iscount 


Proposed Rate Beyond 
the Corporate Limits 


Present 
Urban Rate 
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Schedule “P” refers to District No. 
25, Schedule “PP” to the airport, 
and Schedule “O” to those consum- 
ers in the residential districts adja- 
cent to the city limits. ' 

In order to serve District No. 25 
and the airport, under Schedules “P” 
and “PP,” the city has invested 
approximately $25,000 for the in- 
stallation of the necessary machinery 
and in the building of the reservoirs 
for these two districts. It appears 
that in District No. 25 there are 
twenty-six fire hydrants. These fire 
hydrants, however, are owned and 
were put in at the expense of the dis- 
trict. There are three fire hydrants 
at the airport. 

The evidence shows that there is a 
great deal of water loss in serving the 
city’s consumers outside of its cor- 
porate limits and that the city is serv- 
ing its consumers outside of its city 


limits at a financial loss, especially 
in serving its consumers at the air- 


port and in serving its consumers in 
District No. 25. 


The city claims that the cost of the 
water to the city of Billings for plac- 
ing its water in the first, or city, res- 
ervoir, not considering any profit, is 
7.106 cents per hundred cubic feet. 
This figure, however, includes depre- 
ciation on the city plant. The said 
figure of 7.106 cents is the total cost 
to the city, including the item men- 
tioned, to take the water from the 
Yellowstone river to the city reser- 
voir and if it wasn’t for District No. 
25, the city would not have had to 
install a pump at this reservoir, which 
pump, now installed, pumps the water 
to the reservoir which serves District 
No. 25. It naturally follows that in 
serving its consumers within the city 


23 P.U.R.(N.S.) 


limits, the city would not need to 
pump the water from the second res. 
ervoir to the airport. 

It appears that after taking into 
consideration all items that may be 
legally charged by the city of Billings, 
that, in an average month, there js 
a loss to the city of $69.74 in furnish. 
ing water to District No. 25. It costs. 
the city on an average, to supply Dis. 
trict No. 25, 20.720 cents per hundred 
cubic feet per month while the city 
receives for its supply of water, not 
including a profit, 18.168 cents per 
hundred cubic feet, which makes 
loss to the city each month, because of 
its serving District No. 25, 2.552 
cents per hundred cubic feet. It would 
appear, therefore, that the city, on an 
average, has to expend 13.614 cents 
per hundred cubic feet more to serve 
District No. 25 than to place the wa- 
ter in the city reservoir, when you 
take into consideration the fact that 
the average cost per month to the 
city is 20.720 cents per hundred cubic 
feet for serving District No. 25, while 
the cost to the city for placing its wa- 
ter in the city reservoir is 7.106 cents. 
This added cost includes operation, 
maintenance, pumping, and line loss. 

The territory served by the city 
outside of its corporate limits, which 
comes under Schedule “O,” is sparse- 
ly settled and naturally has more pipe 
line, as well as more inch diameter 
miles of pipe, than there is in the city 
as a whole. It is contended that in 
this territory there is a water loss of 
3.68 hundred cubic feet per month 
for each consumer more than inside 
the city limits. It is further con- 
tended that in this territory it is nec- 
essary to have what are known as 
“dead ends.”” Within the city a cit- 
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cular system of water pipes is main- 
tained so that the constant use of wa- 
ter by patrons within the city contin- 
wally drains these pipes so that there 
isno necessity for flushing. However, 
in the territory mentioned, because of 
the said ‘dead ends,” it is necessary 
to flush the pipes, which is an addi- 
tional expense. In fact, there are only 
about seven “dead ends’ within the 
entire city limits, while in this ter- 
ritory we find twenty-nine. Taking 
all expenses into consideration, it cost 
the city 6.8 cents more per hundred 
cubic feet for water furnished to its 
patrons in this territory than for wa- 
ter furnished to its patrons within 
the city limits. From the facts given, 
it is obvious that no extra pumping 
is required to serve consumers under 
Schedule “O.” 

The city further contends that in 
order to furnish water to the airport, 
under Schedule “PP,” it costs the 
city 67.788 per hundred cubic feet 
or 60.682 cents per hundred cubic 
feet over and above 7.106 cents, 
which it cost the city to serve its con- 
sumers within the city limits. This 
cost includes the cost of pumping, 
operation, maintenance, and line loss. 
The city evidently believes that the 
water consumption at the airport will 
double within the immediate future 
and, if this be so, it will cost but 
45.667 cents per hundred cubic feet 
for the city to supply the airport, 
which will be an additional cost of 
38.561 cents per hundred cubic feet 
to the city over and above what it 
costs the city to serve its consumers 
within the city limits. 

The city furnishes only two con- 
sumers at the airport, namely, the 
city of Billings and the Northwest 
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Air Lines, under Schedule “PP.” At 
the airport there are no residences. 

As stated heretofore, in District 
No. 25, under Schedule “P,” the city 
serves water to approximately 90 
consumers and the city, in addition, 
serves water to 400 consumers in 
territory immediately adjacent to 
the city limits, under Schedule 
“©.” It should be borne in mind 
that the evidence shows that the num- 
ber of consumers under Schedules 
“O” and “P” is constantly growing. 
The residences served under these 
schedules are, for the most part, large 
and have larger yards and lawns than 
are found generally in the city prop- 
er. 

While the evidence shows what ac- 
tual financial loss accrues to the city 
because of its serving District No. 
25 and the airport, there is nothing 
in the evidence to show what actual 
financial loss the city sustains because 
of serving water under Schedule 
"©." 

District No. 25 has invested ap- 
proximately $75,000, because of its 
water system, without considering the 
amount of labor given to the district 
by the Public Works Administration 
of the United States. What the value 
of this labor amounts to does not ap- 
pear in the record. In other words, 
District No. 25 has paid the cost of 
the water system situated therein, to- 
gether with the construction of the 
water main from the city reservoir 
up to the reservoir which serves the 
said district. As the matter now 
stands, because of District No. 25 
constructing the water system for the 
district, the city now merely connects 
onto the said system and pumps the 
water into the mains which supply 
23 P.U.R.(N.S.) 
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District No. 25. The evidence dis- 
closes that the city has constructed its 
water system so that water may be 
served to its consumers at the airport. 

At the hearing, the water consum- 
ers in District No. 25 claimed that 
said district was the owner of all pipe 
lines and service connections in the 
district and that the city of Billings 
had no interest therein and that the 
water users in the district had paid 
to the city of Billings approximately 
$8,000 in rural special improvement 
district bonds to help defray the cost 
of the pumping house, pumping plant, 
pipe line, and reservoir, which it was 
necessary to use in order that the con- 
sumers in District No. 25 be served 
with water by the city of Billings. 
This evidence was not refuted by the 
city and we must take it as true. 


Since there is nothing in the record 
to show that the city constructed the 
water system in the districts adjacent 
to the city limits, we must assume that 
such systems were constructed at the 
expense of the districts. 

As far as the record discloses, the 
Billings water system has been pur- 
chased and improved with money re- 
ceived, not through taxation, but 
from water rentals. All moneys re- 
ceived by the city of Billings during 
the past several years for water rent- 
als, within and without its corporate 
limits, have been used in the purchase 
of the water plant, in improving the 
water plant and extending it in order 
to take care of the increasing number 
of consumers, both within and with- 
out the city’s corporate limits. 

[1] When a city operates a water 
plant, the city acts in its proprietary 
capacity. Public Service Commission 
v. Helena, 52 Mont. 527, P.U.R. 
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1916F, 389, 159 Pac. 24; State ex 
rel. Gebhardt v. City Council (1936) 
102 Mont. 27, 55 P. (2d) 671. When 
the city acts in its proprietary capac. 
ity in serving water to consumers with- 
in its city limits, this Commission 
may make reasonable regulations and 
rates, which the city must heed. Pyb- 
lic Service Commission v. Helena, 
supra. 

[2-5] In this case, we have present- 
ed first for our determination, wheth- 
er or not this Commission has juris- 
diction relative to the water rates 
charged by the city of Billings to its 
consumers outside of its corporate 
limits. 

The rights of municipalities to sup- 
ply water beyond their corporate lim- 
its may be founded only on express 
statutory provisions or charter. The 
only statute that we find in this state 
having to do with a municipality sup- 
plying water beyond its corporate lim- 
its is § 5040.1, Rev. Codes of Mon- 
tana 1935. This statute provides: 


“The city or town council of any 
city or town within the state of Mon- 
tana, that owns and operates a munic- 
ipal water system, to furnish water to 
the inhabitants of such city or town, 
as a public utility, shall, in addition to 
all other powers, have power to fur- 
nish water from such water system, 
to any factory, or other industry, lo- 
cated within the corporate limits of 
such city or town, or to any factory 
or other industry located within 3 
miles of the corporate limits of such 
city or town, at rates established for 
like use or service to the inhabitants 
or industries located inside the cor- 
porate limits of such city or town, pro- 
vided that delivery of water by any 
such city or town to or for the use 
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of any factory or other industry lo- 
cated outside the corporate limits of 
such city or town shall be made with- 
in, or at the boundary line of the cor- 
porate limits of such city or town ex- 
cept as hereinafter provided. 


“The city council of any city with- 
in the state of Montana, having a pop- 
ulation of 24,000 or more according 
to the last government census, that 
owns and operates a municipal water 
system to furnish water to the inhabi- 
tants of such city, as a public utility, 
shall, in addition to all other powers, 
have power to furnish water from 
such water system to the inhabitants 
or to any factory, industry, or pro- 
ducer of farm or other products lo- 
cated within 3 miles of the corporate 
limits of such city, at such rates as 
to the said city council may seem just 
and equitable, and such city council is 
further empowered to make collections 
for furnishing water in the same man- 
ner as collections are made within the 
corporate limits. 

“Any person, firm, or corporation 
residing either inside or within 3 miles 
of the corporate limits of a city own- 
ing a municipal water system which 
furnishes water as a public utility, 
who shall wilfully turn on the water 
after the same shall have been shut 
off by or under the direction of the 
said city for nonpayment of water 
charges, or who shall unlawfully take 
water from such water system shall 
be guilty of a misdemeanor.” 

The foregoing statute, in our opin- 
ion, does not in any way apply under 
the facts of this case and, hence, must 
be disregarded by us in arriving at a 
determination of the issues before us. 

While it is stated as a general rule 
that a municipality cannot supply wa- 
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ter to users outside of its corporate 
limits in the absence of express statu- 
tory provisions or charter, neverthe- 
less provisions authorizing a munic- 
ipality to furnish water to its inhabi- 
tants do not imply a_ prohibition 
against furnishing water to inhabi- 
tants residing outside its corporate 
limits. Tucson y. Sims (1931) 39 
Ariz. 168, 4 P. (2d) 673. It should, 
however, be distinctly understood that 
a municipality cannot be compelled to 
furnish water to those residing out- 
side its corporate limits, since to hold 
otherwise would be to require the tax- 
payer within the municipality to bear 
an unequal burden in paying for sup- 
plying water outside the municipality 
to those who are beyond the taxing 
jurisdiction of the municipality. 
When a city acts in its proprietary 
capacity in supplying water to con- 
sumers, it is to be treated in much the 
same manner as a private utility and 
stands upon the same footing as a pri- 
vate individual or a business corpora- 
tion similarly situated. Milligan v. 
Miles City (1915) 51 Mont. 374, 153 
Pac. 276, L.R.A.1916C, 395; Great 
Northern Utilities Co. v. Public Serv- 
ice Commission, 88 Mont. 180, 
P.U.R.1930E, 134, 293 Pac. 294; Re 
Laurel (Mont.) P.U.R.1921D, 817. 
In this case the city of Billings is 
supplying water to consumers residing 
without its corporate limits and has 
been supplying water to some of these 
consumers for many years _ past. 
When the city of Billings began sup- 
plying water to consumers beyond its 
corporate limits, a thing which it was 
not required to do, it obligated itself 
to treat all persons served, both with- 
in and without its corporate limits 
without discrimination. The mere 
23 P.U.R.(N.S.) 
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fact that the city acted when it did 
not have to act will not now furnish 
a shield for discrimination as between 
those it had to serve and those it now 
voluntarily serves. The corporate 
limits in such a case should never be 
construed as a point which determines 
different rights as between the patrons 
of the utility, because all consumers, 
both within and without the city, who 
are served with water by the city have 
the same rights as far as discrimina- 
tion is concerned—no more, no less. 

Since this Commission has jurisdic- 
tion over the water rates charged by 
the city of Billings within its corpo- 
rate limits, it necessarily follows that 
the jurisdiction of this Commission 
over the water rates continues when 
the city serves water beyond its cor- 
porate limits, because the city is still 
acting in its proprietary capacity. 
During the hearing, it was stated by 
the consumers without the corporate 
limits that they, in fact, have an in- 
terest in the Billings water plant and 
system, because their water rentals 
have been used for the construction 
and betterment of the Billings water 
plant and system. These consumers 
further contended that they should 
not be charged a higher rate than 
those residing within the city limits, 
since the outlying districts, where 
these consumers reside, at their own 
expense constructed their water sys- 
tems and, therefore, the city in sup- 
plying them with water merely had to 
connect on to the said systems. To 
sum up, the consumers residing with- 
out the corporate limits contend that 
the city taxpayer is under no greater 
obligation as far as the water plant 
and system are concerned than is the 
consumer without the city limits, since 
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all of the water rentals are used for 
the construction and betterment of the 
water plant. With this contention we 
cannot agree. 

[6] Water rates paid by consum- 
ers are not taxes, but simply the price 
paid for water as a commodity. It js 
apparent that our legislature has made 
sure that the taxpayers must pay for 
the purchase, construction, or secur- 
ing of a water plant and recurrent in- 
terest charges on funds borrowed for 
that purpose and that the revenue de- 
rived therefrom must be used for the 
payment of the debt. (Sections 
5039.78, 5039.63, 5278.3, Rev. Codes 
of Montana 1935.) Under such 
statutes, the city, of course, benefits 
since it becomes the owner of the wa- 
ter plant and the taxpayer profits by 
way of property improvements. Wa- 
ter consumers and taxpayers do not 
occupy similar positions, since the tax- 
payer is generally more permanently 
located in the community because of 
his property, while a water consumer 
is not bound by any such ties. There 
is, of course, no direct relation be- 
tween taxes paid and water service 
received by a taxpayer who is a water 
user. Re Laurel, supra. 

In the event that damage would oc- 
cur to the Billings water system which 
would require extensive construction, 
only one class of consumers could be 
looked toward to shoulder that ex- 
pense and that class of consumers 
would be the taxpayers. Those resid- 
ing without the city limits, in that 
event, could not be compelled by the 
city to pay a property tax to aid in 
the construction of the water system 
and could not, of course, be charged 
an unreasonable rate for water served 
to pay for such construction, since 
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such procedure would be repugnant 
to every law of rate making. 

We must confess that, in our opin- 
jon, water consumers residing with- 
out the corporate limits of the city of 
Billings, under the facts of this case, 
have some grounds for claiming that 
they are part owners of the water sys- 
tem because of the way the water 
rentals have been used. However, in 
Re Thompson Falls (1938) 22 
P.U.R.(N.S.) 337, 341, we said: 

“We believe it is now definitely set- 
tled that a public utility is entitled to 
earn a fair and reasonable return upon 
the present value of its property, used 
and useful in the public service. 
Brooklyn Borough Gas Co. v. Pren- 
dergast (1926) 16 F. (2d) 615, 
P.U.R.1927A, 200. In this case, we 
are faced at the outset with the ques- 
tion of whether or not the patrons of 
any utility should be required to pay 
a rate sufficient to enable the utility to 
pay for its water system which has 
been constructed with borrowed capi- 
tal for the most part. We must, at 
all times, be on the lookout against 
discrimination, both as against the 
utility and as against its patrons. The 
present application would appear to 
have the rates increased for the sole 
purpose of relieving the taxpayers of 
Thompson Falls of many of the bur- 
dens incidental to property owning in 
a town which owns and operates a 
municipal utility. 

“To allow a part of the bonded in- 
debtedness for plant construction to 
be extinguished through rates, which, 
of course, includes interest on the in- 
debtedness, appears to us as discrim- 
inatory against the patrons of the util- 
ity. For example, if the patrons of 
any utility were required to pay inter- 


est on the property investment of the 
utility such a policy would unreason- 
ably injure the public and place an 
illegal burden upon it, which it should 
not have to carry. The money bor- 
rowed must be treated as money 
owned by the town and the public, 
therefore, is not required to pay for 
the use of it. This same principle 
would apply in this case, in that a 
patron of a utility is not required to 
pay through rates the amount expend- 
ed by the utility for its plant. Okla- 
homa Nat. Gas Co. v. Corporation 
Commission (1923) 90 Okla. 84, 
P.U.R.1924A, 132, 216 Pac. 917. 

“This Commission said in Cava- 
naugh v. Whitefish Municipal Water 
Utility, 15 M. U. R. 438, P.ULR. 
1922E, 198, 208: 


“There is no reason why patrons 
of a municipal water plant should be 
required to contribute the capital 
therefor, any more than patrons of a 
privately owned plant should furnish 
the means of its establishment. Wa- 
ter rates must be reasonable, regard- 
less of the character of the owner of 
the utility. To ask for rates which 
not only pay operating expenses, de- 
preciation, taxes, in the case of a pri- 
vate plant, and, perhaps, sacrifice tax- 
es, in the case of a municipal plant, 
but, in addition, sums for capital ac- 
counts, violates every principle of rate 
making, which is grounded on the 
theory, and usually the fact, that the 
consumers, as a class, are not the fur- 
nishers of capital. The fact that a 
city must recruit its capital from tax- 
payers makes no difference. 

“The city is the owner, in law, 
and the taxpayer, as an equitable own- 
er of a public plant, is not entitled to a 
preference as a consumer any more 
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than the stockholder of a privately 
owned plant is entitled to a preference 
as a consumer. The taxpayer’s obliga- 
tion springs from the circumstance 
that he holds property within the tax- 
ing jurisdiction of a municipal corpo- 
ration; the patron’s obligation, from 
the fact that he is a consumer of water. 
If the theory of the city holds good, 
namely, that consumers should fur- 
nish capital, as well as fixed charges 
and fair interest, the municipal utility 
ought to be turned over to its equitable 
owners, the consumers.’ 

“We cannot adhere to the theory 
advanced by the town of Thompson 
Falls, namely, that those who are un- 
fortunate enough to be without a sub- 
stantial amount of property should be 
forced to pay an unreasonable rate for 
water services in order to construct 
and maintain the water system and 
thus relieve large property owners of 
their just payment of taxes, since such 
a theory is repugnant to our theory 
of laws relating to taxation. We have 
the right only to consider whether the 
rates charged are reasonable or un- 
reasonable, under the circumstances 
of the case and under the rules of law 
relating to rate making.” 

Municipal plants, like any other 
plants, in order to operate successful- 
ly must be guided by legal and busi- 
ness principles. The whole theory 
behind municipal ownership is to pro- 
vide cheaper service. To allow a mu- 
nicipal plant to operate without con- 
forming to regularly established util- 
ity principles will, in the end, defeat 
the objects for which the municipal 
plant was established. 


While the Billings water plant is 
one of the most modern in the United 
23 P.U.R.(N.S.) 


States, nevertheless we cannot help 
but point out for the benefit of the 
utility and its patrons that it has not 
been following our Uniform System 
of Accounts, as contemplated by us, 
Here we have a plant with a book 
value at the date of the hearing of 
$1,180,000. After paying operating 
expenses, the city is using the remain. 
ing water rentals to improve and make 
additions to its water plant and sys. 
tem. Although in 1936, the books of 
the utility showed a depreciation re. 
serve of $342,391.47, the evidence 
shows that there is not a cent in its 
depreciation reserve to cover depre- 
ciation or replacements, but that the 
fund has been used over a period of 
years for not only replacements, but 
also for the betterment and extension 
of the water plant and water system. 
While there was evidence as to a sur- 
plus in 1937 of $925,157.80, it was 
pointed out that this figure represent- 
ed the annual accumulated earnings 
of the utility since February 1, 1915, 
and that this sum of money was used 
for the retirement of the water bonds 
and for extensions to the water plant 
and system. 

In fact, it is clearly shown by the 
evidence that though the city makes 
between $50,000 and $60,000 profit 
per year on its water system that that 
money is put back into the plant for 
enlargements and betterments and 
that the utility has no cash reserve in 
any fund; although a depreciation 
fund is set up, the money from that 
fund has been put in the general fund 
of the city water department and used. 
It must be concluded that the item of 
depreciation contained in the city’s re- 
port is merely fictitious and although 
there should be a cash reserve set up 
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RE CITY OF BILLINGS 


in that fund, the cash has been deplet- 
ed. 
From the foregoing, it is obvious 
that if a substantial part of the Bill- 
ings water system was wiped out by 
flood or by other cause that the tax- 
payers of Billings would be required 
to bear all of the burden by taxation 
without a cent in any of the city’s re- 
serve funds to aid them. Such a con- 
dition should not be tolerated. 


[7-11] The water consumer need 
only pay a reasonable rate. Here the 


/ water consumer is forced to pay a 


rate which will give the city a fair re- 
turn on its investment, pay for the 
operation of the water department, 
contribute to reserve funds, which are 
not used as contemplated by law, and, 
in addition, contribute capital for the 
construction and betterment of the 
water system. And this is not all. 
By contributing capital for the con- 
struction and betterment of the wa- 
ter system, the consumer is penalized, 
since the city is requiring him to do 
something that he is not required to 
do by law, since he is, in fact, required 
to pay interest on his own money. 
Furthermore, when a part of the rate 
charged the consumer is placed in the 
depreciation account of a utility, this 
account should be used for the pur- 
pose stated. The consumer, under 
such circumstances, has the right to 
assume that that account is for depre- 
ciation and that the utility will not 
divert it to any other purpose and when 
the life of the plant expires, ask the 
consumer to pay a higher rate than is 
reasonable in order to construct the 
plant anew. As is well stated in Knox- 
ville v. Knoxville Water Co. (1909) 
212 U. S. 1, 13, 53 L. ed. 371, 29 S. 
Ct. 148: 
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“A water plant, with all its addi- 
tions, begins to depreciate in value 
from the moment of its use. Before 
coming to the question of profit at all 
the company is entitled to earn a suf- 
ficient sum annually to provide not only 
for current repairs, but for making 
good the depreciation and replacing 
the parts of the property when they 
come to the end of their life. The 
company is not bound to see its prop- 
erty gradually waste, without making 
provision out of earnings for its re- 
placement. It is entitled to see that 
from earnings the value of the prop- 
erty invested is kept unimpaired, so 
that, at the end of any given term of 
years, the original investment remains 
as it was at the beginning. It is not 
only the right of the company to make 
such a provision, but it is its duty to 
its bond and stockholders, and, in the 
case of a public service corporation, at 
least, its plain duty to the public. If 
a different course were pursued, the 
only method of providing for replace- 
ment of property which has ceased to 
be useful would be the investment of 
new capital and the issue of new bonds 
or stocks. This course would lead to 
a constantly increasing variance be- 
tween present value and bond and 
stock  capitalization—a _ tendency 
which would inevitably lead to dis- 
aster either to the stockholders or to 
the public, or both. If, however, a 
company fails to perform this plain 
duty and to exact sufficient returns to 
keep the investment unimpaired, 
whether this is the result of unwar- 
ranted dividends upon over issues of 
securities, or of omission to exact 
proper prices for the output, the fault 
is its own. When, therefore, a public 
regulation of its prices comes under 
23 P.U.R.(N.S.) 
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question, the true value of the prop- 
erty then employed for the purpose 
of earning a return cannot be en- 
hanced by a consideration of the er- 
rors in management which have been 
committed in the past.” 

In order to bring the operations of 
the Billings water utility within the 
principles just laid down, we must re- 
quire the city to extinguish any of its 
bond principal, bond interest, and all 
moneys needed for the construction, 
improvement, and betterment of its 
water system, by a sufficient annual 
tax levy; operating expenses, a fair 
and reasonable return on the city’s in- 
vestment, according to law, and de- 
preciation to be met by the water rates, 
and that the city follow the Commis- 
sion’s classification of accounts for 
water utilities with fidelity, for this 
is the only means of insuring to the 
patrons of the utility the prescription 
of reasonable rates. 

There was some dispute at the hear- 
ing as to whether or not the city of 
Billings, even though it charged hy- 
drant rental, would send its fire de- 
partment to fight fires outside the city 
limits in territory served by the city 
as a utility. This Commission is not 
a court. It is a fact-finding body 
charged with the duty of administer- 
ing the law. We can only assume that 
when the city charges water rental 
and serves a territory as a public util- 
ity that it will render fire fighting 
service. 

No one appeared in protest to the 
rates proposed to be charged by the 
city under Schedule “PP.” As we 
stated in the case, in Re Thompson 
Falls, supra, at p. 341 of 22 P.U.R. 
(N.S.): 

“It should be pointed out that even 
23 P.U.R.(N.S.) 


though none of the consumers of 
Thompson Falls appeared at the hear. 
ing in opposition to the petition fo, 
an increase in water rates, neverthe. 
less this fact alone should not consti. 
tute sufficient ground or warrant jn 
itself such increase, since, in our opin. 
ion, the entire theory of the regula. 
tion of public utilities is based on the 
principles of full justice to both the 
public utility, on the one hand, and 
to the people served, on the other, | 
is, therefore, necessary for us to pro- 
ceed with the same close scrutiny in 
examining the proposed increased wa- 
ter rates as it would be if those served 
by the utility protested at the hear. 
ing.” 

With the foregoing principle in 
mind, we have examined Schedule 
“PP” in the same manner and with 
the same close scrutiny, as we have 
examined Schedules “P” and “O.” 

[12, 13] It has been exceedingly 
difficult to prescribe a reasonable rate 
to be charged by the city of Billings 
to those who reside without its corpo- 
rate limits in this particular case, be- 
cause of its peculiar facts and circum- 
stances, as heretofore pointed out. In 
a usual case, where the city supplies 
water beyond its corporate limits, we 
believe all political boundary lines 
should be disregarded and rates fixed 
which treat all customers the same. 
It is almost universal practice and cus- 
tom for privately owned utilities, in- 
cluding water companies, to extend 
their mains and service beyond the 
actual boundaries of the particular 
city, town, or village primarily to be 
served and, with few, if any, excep- 
tions, such systems have been and are 
treated in their entirety. We do not 
see why any different rule should ap- 
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ply to a municipal utility, for this is 
the only way discrimination can be 
avoided and a fair rate determined. 
In other words, the plant should be 
considered as a whole and not in sepa- 
rate units in determining a fair and 
reasonable rate to be charged by the 
utility to its consumers. 

We believe, however, that under 
the peculiar circumstances in this case, 
as shown by the evidence, consumers 
under Schedules “O,” “P,” and “PP” 
should bear an additional cost for wa- 
ter served because of the expense in- 
curred by the city of Billings to serve 
them over and above the expense in- 
curred by the city in serving its con- 
sumers within its corporate limits. 
However, if we were to allow the city 
of Billings to continue using water 
rentals as it has been doing in the past, 
we do not see how we could be justi- 
fied in requiring those outside the city 
limits to bear greater water rates than 
those within them, since all consumers 
are contributing water rentals for the 
construction, improvement, and _bet- 
terment of the water plant and system, 
and the water plant and system as a 
whole, under such circumstances, both 
within and without the corporate lim- 
its, would have to be inquired into 
as a unit in determining reasonable 
rates. 

In any usual case, it is better prac- 
tice to first determine whether a rate 
is reasonable within the city before 
attempting to determine what is a rea- 
sonable rate without the corporate 
limits, where a different rate must be 
prescribed because of the peculiar or 
extraordinary circumstances of the 
case. In other words, a rate base 
should first be established. In this 
case we must presume the rates 
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charged in the city are reasonable. 
For some reason, the city and the pro- 
testants did not want us to investigate 
at the hearing whether or not the rates 
charged within the city were reason- 
able. However, as pointed out before, 
this is an exceptional case, and because 
of the requirements placed on the city 
by us herein, with the hope of having 
the city now proceed in the operation 
of its water system under established 
utility and legal principles, we must 
require consumers outside the corpo- 
rate limits to pay the city for the use 
of its water the following rates: 


Schedule “O” 
First 1,000 cu. ft. per 100 cu. ft. 
Next 1,000 “ “ “ “ce “ “ 
Next 48.000 
Next 50,000 
Next 100,000 
Over 200,000 
Minimum bill—$1.00. 
Discount—10%. 


Schedule “P” 

1,000 cu. ft. per 100 cu. 
1,000 “ “ce “ “ oe 
Next 48,000 “ 
Next 50,000 “ 
Next 100,000 “ 
Over 200,000 “ 
Minimum bill—$1.00. 
Discount—10%. 

(This schedule is for consumers 
extra pumping is required.) 


Schedule “PP” 

1,000 cu. ft. per 100 cu. ft. 
1,000 “ “ “ 7 “ “ 
Next 48,000 “ 
Next 50,000 “ 
Next 100,000 ‘ 
Over 200,000 “ 
Minimum bill—$1.00. 
Discount—10%. 

(This schedule is for consumers where two 
extra pumpings are required.) 


First 
Next 


First 
Next 


[14] It appears that the city has 
given discounts for irrigation during 
the summer months to those residing 
within the corporate limits and has 
refused such discounts to consumers 


without its corporate limits. Such 
23 P.U.R.(N.S.) 
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procedure constitutes discrimination, 
under the principles heretofore out- 
lined, and we must require the city to 
give the same discounts on irrigation 
outside of its corporate limits, as it 
does within its corporate limits, based 
on the rates herein set forth, for wa- 
ter supplied beyond the corporate lim- 
its. 

In view of the manner of the op- 
eration of the water system of the 
city of Billings, taking into consider- 
ation the manner in which the water 
rentals have been used and the lack 
of the establishment of a bona fide 
classification of accounts, we venture 
no prophecy now, in the absence of 
a compliance by the city with the rules 
and recommendations herein stated, 
as to whether existing water rates will 
continue to be reasonable. It would 
appear that the time is not far distant 


when a careful investigation and study 
must be made of the rates charged by 
the city of Billings, both within and 


without its corporate limits. Within 
a year after compliance by the city 
with the rules and recommendations 
herein stated, we can determine wheth- 
er or not the city’s existing water rates 
are reasonable with relative accuracy. 

An appropriate order will be en- 
tered. 


ORDER 


At a session of the Public Service 
Commission of Montana, held at its 
office in the Capitol building, Helena, 
Montana, on Wednesday, March 16, 
1938, present Chairman Thomas E. 
Carey and Commissioners Horace F. 
Casey and E. E. Krebsbach, there reg- 
ularly came before the Commission 
for final action the matters and things 
involved in Docket No. 2503; and it 


23 P.U.R.(N.S.) 


appearing that the Commission hag 
this day, issued its report herein, which 
report is hereby referred to and of 
this order made a part, and all the 
matters and things involved having 
been fully investigated and public 
hearing had, whereat all persons jp. 
terested had an opportunity to appear 
and present their respective interests: 
and now the Commission, being fully 
advised in the premises ; 

It is ordered that the application of 
the city of Billings for an increase jn 
its water rates, as set forth in its ap- 
plication be denied, but that the city 
of Billings be granted an increase in 
its water rates to its consumers with- 
out its corporate limits, as follows: 
[Schedules as outlined above omit. 
ted. ] 

It is further ordered that the city 
of Billings without delay establish and 
diligently follow the Commission's 
Uniform Classification of Accounts 
for Water Utilities and inaugurate a 
definite policy as to proper distribu- 
tion of charges between maintenance, 
operation, depreciation, capital ac- 
counts, etc. 

It is further ordered that the city 
of Billings conform to all of the re 
quirements set forth in the report is- 
sued herein, on this date, in this mat- 
ter and said report is made a part of 
this order, as heretofore stated. 

It is further ordered that the sec- 
retary of this Commission shall serve 
a true copy of this report and order 
upon Lawrence E. Gaughan, city at- 
torney of Billings, Montana, and up- 
on Messrs. Goddard and Savaresy, 
attorneys for the Water Users As- 
sociation of Rural Special Improve- 
ment District No. 25, of Billings, 
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Montana, and upon R. E. Cook, at- Schedule “O,” and that the same shall 
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Commission to investigate the propri- 
ety of a new natural gas rate (Classi- 
fication No. 9) for large industrial 
use, containing a yearly minimum 
guaranty of $7,500. This rate was 
filed by the above company to become 
effective on April 22, 1938, and was 
suspended by the Commission on 
April 12, 1938. A hearing was held 
at Buffalo on April 28, 1938, at which 
only representatives of this company 
appeared. 
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vides for a monthly commodity charge 
of 3 cents per therm for the first 50,- 
000 therms, and 2 cents per therm for 
the balance. It also contains a fuel 
adjustment clause, and an expiration 
date of June 1, 1940. A special pro- 
vision requires that for service under 
the rate, the customer must deposit 
with the company an amount equal to 
the cost of meters and services plus 
the additional cost of main to supply 
him from an adequate source of sup- 
23 P.U.R.(N.S.) 
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ply. This deposit shall be refunded 
over a period of consecutive months 
from date of initial service to June 1, 
1940, at a rate of 0.6 cents per therm 
based on the amount of gas used the 
preceding month. In event the cus- 
tomer discontinues service, or fails to 
earn all refunds on the above basis, 
the unrefunded balance will be for- 
feited. If the company discontinues 
supply prior to June 1, 1940, it will 
refund to the customer the remaining 
monthly refunds to which he would be 
entitled. 

The rate is compared with certain 
existing rates of the company as fol- 
lows: 


Rate, per month, per therm, net 


First 4 therms 

Next 2ltherms ( 53to 25 
Next 25 therms ( 26 to 

Next 350therms ( 51 to 

Next 49,600 therms (401 to 50,000) 
Over 50,000 therms 


Minimum charge, net 
Per month 


* Per 100 cu. ft. of hourly rated capacity. 


The testimony submitted by the 
company at the hearing indicated that 
three customers would be served under 
the new rate (SC 9) and that the 
monthly requirements of each would 
approximate 10,000 thousand cubic 
feet (100,000 therms) or more. It 
was further stated that seven indus- 
trial customers are at present taking 
service under the retained industrial 
rate (SC 7), with much smaller re- 
quirements and monthly bills not ex- 
ceeding $125. In reply to a question 
as to the possibility that some SC 7 
customers might take advantage of 
SC 9 if the minimum permitted, the 


23 P.U.R.(N.S.) 


company witness stated that none of 
these use in excess of 2,000 therms 
monthly, and would not desire to re. 
place coal and oil with gas as a fuel, 


Substitute Rate 


The company submitted as Exhibit 
No. 2 a suggested substitute classif- 
cation No. 9, in lieu of the original 
rate now under suspension. This rate 
represents a combination of present 
No. 7 and suspended No. 9, with the 
rate coinciding with that of suspended 
No. 9 for a monthly use of 50,000 
therms ($1,500) and beyond. The 
minimum of this rate is identical with 
that of No. 7 ($1 per month per 100 


Existing 
Proposed For 
Industrial Industrial General Resale 
(SC 9) (SG 7) (SC 4) (SC8) 
$.25 $.04 
.20 
15 
igo 
125 
25 


$1.00 


cubic feet of hourly rated meter capac- 
ity) except that for hourly capacities 
in excess of 1,000 cubic feet, the an- 
nual minimum charge would be 335 per 
cent of the estimated annual require- 
ment. The expiration date of June 1, 
1940, is retained. In connection there- 
with, the witness stated that natural 
gas is purchased by Pavilion from 
Cabot Gas under a 5-year agreement 
expiring February, 1942, and all con- 
tracts with industrial customers that 
have previously been served along the 
Cabot line were limited to June 1, 
1940. 

The suggested No. 9 is compared 
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with suspended No. 9 and present No. 
7 below, and is fully stated in the ap- 
pendix which also includes a graphical 
comparison of the three rates. 


Substitute Suspended Present 
No.9 No. 9 No.7 
First 4therms 


$.25 
Next 21therms .20 
Next 25therms .15 
Next 350therms .123 
Next 1,600therms .08 
Next 8,000therms .05 
Next 40,000therms .023 
Over 50,000therms .02 


Rate, per month, 
per therm, net 


$.03 
.03 


Substitute Suspended Present 
Minimum No.9 No. 9 No.7 
charge, net 
Per month $1.00 (a) $1.00(a) 
Per year (b) $7,500 
(a) Per 100 cu. ft. of hourly rated capacity. 
(b) When hourly rated capacity exceeds 
1,000 cu. ft. the annual minimum charge 
shall be 334% of estimated annual gas re- 
quirements. 


Refund of Investment 


The testimony indicates that for 
the three customers to be served under 
S¢ No. 9, the direct investments and 
monthly uses are estimated as follows: 


Customer 

Location Investment 
Lapp Insulator 
Wks. LeRoy $7,500 10,000 
Borden Milk 
Co. Perry $8,500-$9,000 10,000-12,000 
Knitting Mills 
Co. Perry $8,500-$9,000 10,000-15,000 


Monthly Use 
M cu. ft. 


Assuming a direct investment of 
$8,500 by Pavilion in serving a cus- 
tomer using 10,000 thousand cubic 
feet (100,000 therms) monthly, with 
no other customer sharing the line, the 
deposit required would be $8,500, to 
be repaid at a rate of 100,000 x $.006 
or $600 monthly. The customer, as- 
suming he used 10,000 thousand cubic 
feet or more each month would be 
fully repaid at the end of fifteen 
months. 
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Conclusion 


Since the substitute rate (S C No. 
9) eliminates the yearly guaranty of 
$7,500, and permits smaller users to 
qualify thereunder, the company 
should be advised that, if a revised 
rate, in the same form as the substi- 
tute rate (Exhibit No. 2), is filed, the 
suspension order will be vacated as of 
the effective date of the new filing, and 
the case closed. 


Chairman Maltbie not present, Com- 
missioner Burritt voting in the nega- 
tive and filing a memorandum dated 


May 18, 1938. 


APPENDIX 
Substitue Rate—Service Classification No. 9 


Applicable to use of service for: 

Industrial purposes, entire territory, subject 
to stipulation and requirements noted herein 
under special provision. 


Character of service: 
Natural gas of approximately 1,000 s.t.u. 
per cubic foot. 


Rate: (Per month) (100 cu. ft. of natural gas 
to be billed as one thermal unit.) 

First 4 thermal units 

(400 cu. ft. or less) 
Next 21 thermal units 

(2,100 cu. ft.) per thermal unit 
Next 25 thermal «nits 

(2,500 cu. ft.) per thermal unit 
Next 350 thermal units 

(35,000 cu. ft.) per thermal unit 
Next 1,600 thermal units 

(160,000 cu. ft.) per thermal unit 
Next 8,000 thermal units 

(800,000 cu. ft.) per thermal unit 
Next 40,000 thermal units 

(4,000,000 cu. ft.) per thermal unit 
Over 50,000 thermal units 

(5,000,000 cu. ft.) per thermal unit  .02 


Coal cost adjustment: 

The rate per thermal unit in any month will 
be increased .035¢ net per thermal unit for 
each whole 10¢ increase about $4.20 per 
net ton or decreased .035¢ net per thermal unit 
for each whole 10¢ decrease below $3.80 per 
net ton in the average cost of bituminous coal 
f.o.b. cars Pavilion, N. Y., used for steam 
generating purposes (being 14” nut and slack 
from the Pittsburgh, Pa., area). 


23 P.U.R (N.S.) 





NEW YORK DEPARTMENT OF PUBLIC SERVICE 


Minimum charge: 

$1.00 per month per 100 cu. ft. of hourly 
rated meter capacity. When the hourly rated 
meter capacity exceeds 1,000 cubic feet, the 
annual minimum charge shall be 333 per cent 
of the estimated annual gas requirements. 


Terms of payment: Net cash. 


Term: 

One year and thereafter until canceled by 
sixty days’ written notice from either party to 
the other. However, when the amount of in- 
vestment required or other conditions of serv- 
ice are such as to warrant, the company with 
the permission of the Public Service Commis- 
sion, may agree with the customer to render 
service at rates from time to time effective 
for a longer term than one year, but in no 
case shall any contract extend beyond June 1, 
1940, the expiration date of this classification. 


Special provisions: 

(a) Deposit required: 

Natural gas service will be available to any 
industrial customer under this service classi- 
fication provided the customer deposits in ad- 
vance with the company an amount equal to 
the company’s cost of meters and services on 
the customer’s property plus the additional 
cost of main to supply him from an adequate 
source of supply. All right, title, and interest 
in such main and service shall be vested in 
the company. , 

If the adequate source of supply is a natural 
gas main used to supply other industrial cus- 
tomers with natural gas, his deposit shall be 
increased by a proportionate share of the cost 
of the portion of main used in common with 
others. In the latter case a proportionate 
reduction in the deposits advanced by other 
industrial customers for such common main 
will be made. 

(b) Refund deposits: 

The customer’s deposit shall be refunded 
over a period of consecutive months from the 
date of commencement of service to June 1, 
1940, as follows: 

The monthly refund of the customer’s de- 
posit shall be at the rate of .6¢ per thermal 
unit based on the amount of gas used the 
preceding month, 

Should the customer voluntarily discontinue 
whe taking of natural gas under this service 
classification prior to June 1, 1940, or fail to 


earn all refunds on the above basis, the un 
refunded balance of the deposit or ‘unearned 
refunds, as the case may be, will be auto- 
matically forfeited to the company, 

Should there be a permanent failure or per. 
manent discontinuance of natural gas supply 
by the company for customers under this sery. 
ice classification prior to June 1, 1940, the 
company will refund to the customer the Te- 
maining monthly refunds to which he would 
be entitled had natural gas service been con- 
tinued. 

(c) Determination of gas consumption: 

The meter’s registration in cubic feet shall 
be corrected to standard conditions of a base 
temperature of 60 degrees Fahrenheit and on 
a pressure basis of 8 ounces above 14.7 lbs 
atmospheric pressure according to Boyles 
Law ior the measurement of gas at varying 
pressures and at a base pressure of 30 inches 
of mercury, irrespective of actual elevation 
or location of delivery point above sea level 
or of variations of such barometric pressure 
from time to time. 

This classification expires on June 1, 1940, 


BurriTT, Commissioner, dissent- 
ing: It is proposed to use the gas to 
be made available under this rate for 
boiler fuel in place of coal and oil. 
This is a low grade use and in my 
opinion an unnecessary and wasteful 
use of natural gas. This natural re- 
source should, in my opinion, be con- 
served for higher grade domestic and 
small commercial uses, for reasons 
set forth in my opinion in the Cabot 
application (Case No. 8864) dated 
August 6, 1936 (16 P.U.R.(N.S.) 
443). 

The use of gas for the purposes 
proposed herein is not, as I view it, 
in the public interest. I vote to disap- 
prove the rate proposed by the Pa- 
vilion Company. 
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RE NEW ERA CONSTRUCTION CO. 


NORTH DAKOTA BOARD OF RAILROAD COMMISSIONERS 


Re New Era Construction Company 


[Case No. 3661.] 


Valuation, § 301 — Materials and supplies — Inland company. 
1. An electric utility company located in what is known as an inland town 
must provide and store an adequate supply of fuel to insure continued 
service should highways become blocked, and this must be considered in 
determining the rate base, p. 462. 


Valuation, § 307 — Working capital. 


2. An electric utility company was allowed four average weeks’ operating 
expenses as cash working capital where the utility billed the customers at 


the same time the meter was read, p. 462. 


Depreciation, § 51 — Electric utility. 


3. A fair composite rate of depreciation for the property of an electric 
utility company was held to be 5 per cent, p. 462. 


Return, § 87 — Electric utility. 


4. A return of 6 per cent was held to be fair in the case of an electric 


utility, p. 463. 


[May 9, 1938.] 


M ‘78 of readjustment of rates of an electric utility com- 
pany; reduced rates ordered. 


APPEARANCES: Irving Koths, Fort 
Yates, appearing for petitioners; E. 
Y. Berry, McLaughlin, appearing for 
the New Era Construction Company ; 
J. H. Wiley, Chief Engineer, and 
Albert V. Hartl, Chief Accountant, 
North Dakota Railroad Commission. 


By the Commisston: These pro- 
ceedings were instituted on petition of 
the citizens of Fort Yates, North Da- 
kota, for the purpose of ascertaining 
the reasonableness of rates for elec- 
tric service as charged by the New 
Era Construction Company within 
that municipality. The rates as 
charged the Federal government for 
service at the Standing Rock Indian 


Agency are not here in controversy. 
The New Era Construction Company 
is an operating electric utility serving 
the town of Fort Yates and the In- 
dian Agency at the same location. 

At the order of the Commission, 
an appraisal of the physical properties 
of the utility was made by the Com- 
mission engineer. An examination of 
the books and records of the utility 
was made by the Commission account- 
ant. 

After due and proper notice, the 
case was set for hearing on April 20, 
1938, at the courthouse at Fort Yates, 
at which time opportunity was offered 
all interested parties to be heard. As 
a result of this hearing, the Com- 
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mission now makes the following find- 
ings: 
Valuation 

The chief engineer for the Com- 
mission, James H. Wiley, introduced 
in evidence an appraisal, as of De- 
cember 31, 1937, of the company’s 
property showing the reproduction 
cost new to be $40,943. The repro- 
duction cost less depreciation as of 
the same date was shown by Exhibit 
No. 1 to be $30,680. No evidence as 
to historical cost was introduced, as 
the lack of records and the method of 
purchasing and congregating the com- 
posite parts of the property made such 
a determination impossible. Various 
citizens of the municipality testified 
as to the cost to the present owner of 
some portions of the property. How- 
ever, their testimony being fragmen- 
tary and unsubstantiated, can only be 
given a corresponding weight in the 
determination of fair value. 

The Commission engineer appraised 
the units of the property as parts of 
an operating concern; consequently, 
no separate allowance will be made 
for going concern value. 


Fair Value 


After a consideration of all of the 
testimony on valuation introduced at 
the hearing, and after considering all 
elements pertinent, the Board of Rail- 
road Commissioners now finds the de- 
preciated fair value of the electric 
properties of the New Era Construc- 
tion Company located at Fort Yates, 
North Dakota, to be $30,000. 


Rate Base 


[1] In determining the rate base 
for an electric utility, there must be 
23 P.U.R.(N.S.) 


considered other elements than th 
value of the physical property. The 
utility in question must maintain at its 
place of business materials and sup- 
plies to insure its continued operation, 
The utility being located in what js 
known as an “inland” town must pro. 
vide and store an adequate supply of 
fuel to insure continued service, should ’ 
highways become blocked. In our 
judgment, the sum of $750 added to 
the rate base will adequately provide 
for such materials and supplies. 

[2] As the utility bills the custom. 
ers at the same time the meter is read, 
it will be necessary to allow only four 
average weeks’ operating expenses as 
cash working capital. This will pro- 
vide an addition to the rate base of 
$900. We find the rate base to be as 
follows: 

Depreciated fair value 


Material and supplies 
Cash working capital 


Rate base 


Operating Expenses 


Commission’s Exhibit No. 2 showed 
the operating expenses for a twelve- 
months’ period ending October 3], 
1937, to be $10,868.04. Utility wit- 
ness Young testified that labor and 
fuel cost will increase during the next 
year because of increased production. 
In the judgment of the Commission, 
the operating expenses for the ensuing 
year should not exceed the sum of 
$11,100, and provision for such 
amount will be made in the rates. 


Depreciation 


[3] From an examination of the 
per cent condition of the property, as 
shown in Commission’s Exhibit No. |, 
we find that a fair composite rate of 
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RE NEW ERA CONSTRUCTION CO. 


depreciation for the property in ques- 
tion is 5 per cent. 


Rate of Return 


[4] No evidence was introduced as 
to the cost of money to the utility. We 
must, therefore, assume that no un- 
usual conditions exist and, therefore, 
find that 6 per cent represents a fair 
return on the rate base as found in 
this order, 6 per cent being substan- 
tially the same amount as allowed oth- 
er similarly situated enterprises. 


Conclusion 


From the above findings, we can 
now compute the annual revenue re- 
quirement of the New Era Construc- 
tion Company. 

Operating expenses 


Depreciation 
6% return 


Total revenue requirement 


On the basis of such anticipated rev- 


enue requirement, we find that if the 
present rates are allowed to continue 
in effect, the utility may be expected 
to earn an excess return. The rates, 
therefore, must be adjusted to a basis 
that will be fair and reasonable; and 
the Commission, consequently, enters 
the following : 


ORDER 


That from the date of billing next 
following May 25, 1938, the rates 
which may be charged for electric 
service in the municipality of Fort 
Yates by the New Era Construction 
Company shall be as follows: 


Available for: 
All classes of electric service. 
Rate: 

First 25 kw. hr. per month @ 10¢ per kw. hr. 

Next 50 kw. hr. per month @ 8¢ per kw. hr. 

Excess kw. hr. per month @ 6¢ per kw. hr. 

Discount: 

A discount of 5% will be allowe! for pay- 
ment of bill within 10 days from date 
thereof. 

Minimum charge: 
$1.05 gross; $1.00 net per meter per month. 





NEW YORK DEPARTMENT OF PUBLIC SERVICE, STATE DIVISION, 
PUBLIC SERVICE COMMISSION 


Re New York & Richmond Gas Company 


[Case No. 8700.] 


Public utilities, § 129 — Ownership or control of stock — Identity of persons re- 
sponsible for operation of property. 
1. An investigation of the accounts, books, records, and documents of a 
public utility company in which the officers display a lack of knowledge as 
to the true ownership or control of the stock of the company and the 
identity of the person or persons to whom such an officer is directly re- 
sponsible for the operation of the property should not be closed until the 
real owners of the stock appear, prove that they have the legal title to the 
stock, and are prepared to see that the company is conducted with some 


feeling of responsibility, p. 471. 
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Accounting, § 19 — Contributions for extensions. 


2. The amount of customer contributions for extensions must be properly 
reflected in a liability reserve account when original cost determinations jp. 
clude all property claimed by the company irrespective of title and regard. 
less of whether or not such property has been paid for in whole or in part 
by contributions from others, p. 474. 


Accounting, § 23 — Burden of proof — Cost of securing franchises. 
3. The burden of proof as to expenses actually incurred incident to secur. 
ing franchises rests upon a public utility company, and lacking such proof 


no amount can be allowed for this item in the accounts of the company, p. - 
477. 


Accounting, § 29.1 — Burden of proof — Organization expenses. 
4. No amount can be allowed for organization expenses in the accounts 
of a public utility company when the company has presented no proof as 
to what was paid for organization expenses or an estimate of what 
such expenses were, p. 477. 


Evidence, § 11.1 — Assumption — Accuracy of books. 


5. In the absence of any proof to the contrary it must be assumed that 
books of a public utility company in its early days were kept according to 
the best judgment of the responsible officials at the time and that the book 
cost of the property affords a more accurate indication of the original cost 
than does an unsubstantiated claim now made, p. 480. 


Accounting, § 7.6 — Excess of book cost over original cost — Interpretation of 
rule. 


6. A provision in the uniform system of accounts that an account “gas 
plant acquisition adjustments” shall include the difference between book 
cost and original cost when such difference is not clearly includible in any 
other account, unless otherwise ordered by the Commission, does not con- 
template that all of the excess shall be placed in this account, but that 
entries are to be made in this account only if not clearly includible in any 
other account, p. 480. 


Accounting, § 12.1 — Excess of book cost over original cost — Amortization 
through surplus — Relation to tangible property retirements. 

7. An excess 9{ book cost over original cost, entered on the books as a 
balancing entry and having no relation to tangible property but rather to 
anticipated profits in excess of a fair return upon the value of the actual 
property, should not be amortized through surplus as the remaining 
tangible property existing at the time of such entry is retired, since it has 
no relation to original cost and has no relation to the surviving property, 
p. 480. 


Accounting, § 56 — Revisions — Overheads charged to operating expenses — 
Reversal of determination. 

8. A public utility company which has charged overhead costs to operating 
expenses should not at a later date be allowed to reverse the determination 
currently made in order to improve its present status in accounting, capital- 
ization, or rate cases by including large amounts of overheads as part of 
original cost of property or by placing them temporarily in sc me other asset 
account to be amortized, p. 483. 
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RE NEW YORK & RICHMOND GAS CO. 


Accounting, § 56 — Capital asset charges — Unsupported items — Other improper 
entries not an offset. 

9. A public utility company should not be allowed to retain as a capital 
asset charges that were made to capital but which the company is now 
not able to support although the company is not allowed to shift to a capital 
account items once determined to be operating expenses and so entered 
upon the record, since two wrongs do not result in one right and the 
Commission is not warranted in swapping one error against another just 
because both were made, p. 484. 


Accounting, § 24.1 — Charges to capital — Unproven management fees. 
10. Management fees paid to an affiliated company should not be included 
in capital accounts when their propriety has not been justified either by 
proof that the company received services of value or that it was charged 
the cost of performing the services whether they had any value or not, p. 


484, 


Accounting, § 31 — Property not used or useful — Charge to surplus or to re- 
tirement reserve. 

11. Property not used or useful, but presumably used and useful in the 

public service at one time, should not be charged to surplus but to retire- 
ment reserve, p. 486. 


Accounting, § 56 — Capital assets — Amounts previously written off. 
12. An amount representing expenditures made in an unsuccessful attempt 
to secure a franchise, written off in a previous year and not properly carried 
as an asset, should be eliminated from fixed capital account, p. 487. 


Accounting, § 6 — Interpretation of rule — Suspense account — Amortization — 
Necessity of Commission approval. 
13. Under an accounting rule relating to suspense account and providing 
that any debit or loss item which properly may be spread over a period of 
time shall be amortized only after an order of the Commission providing 
for the same, a public utility company is not permitted to spread over a 
period of years the amount of unamortized rate case expenses included in 
a suspense account unless such amortization plan has been approved by 
the Commission, p. 487 
Accounting, § 19 — Consumers’ deposits — Amount payable to state — Transfer 
to accounts payable. 
14. The amount of consumers’ deposits unclaimed for a period of more 
than fifteen years and therefore payable to the state should be transferred 
from consumers’ deposits account to accounts payable, p. 489. 


[March 11, 1938.] 


| Spanerrgresest on motion of the Commission as to the propriety 
and accuracy of the accounts, books, records, and documents 
of a gas company; determination made as to accounting entries. 


> 
APPEARANCES: Whitman, Ran- Gas Company; John Kohout, Stat- 
som, Coulson & Goetz (by Jacob H. en Island, President and Treas- 
Goetz), New York city, Attorneys urer of the New York and Richmond 
for the New York and Richmond Gas Company; Paul Windels, Corpo- 
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ration Counsel (by Harry Hertzoff, 
Assistant Corporation Counsel), New 
York city, for the city of New York; 
Gay H. Brown, Counsel (by Raymond 
J. McVeigh, Principal Attorney), 
New York city, for the Public Serv- 
ice Commission. 


MALtsBiE, Chairman: This pro- 
ceeding was instituted by the Com- 
mission upon its own motion by order 
dated December 3, 1935, to investi- 
gate the propriety and accuracy of the 
accounts, books, records, and docu- 
ments of the New York and Rich- 
mond Gas Company and to secure evi- 
dence to enable the Commission to pre- 
scribe the accounts in which particular 
outlays and receipts should be entered, 
charged, or credited. 

At the time of the adoption of this 
order, the company together with cer- 
tain others were contesting an order 
of the Commission prescribing a new 
system of accounts which was to be- 
come effective January 1, 1934 (3 
P.U.R.(N.S.) 320). In June, 1935 
(244 App. Div. 685, 9 P.U.R.(N.S.) 
155, 281 N. Y. Supp. 223), the appel- 
late division of the third department 
had rendered a decision in which the 
court held that the Commission had 
exceeded its authority in respect to 
certain provisions in the accounting 
system. Appeal was taken from this 
determination to the court of appeals 
and in May, 1936 (271 N. Y. 103, 
15 P.U.R.(N.S.) 143, 2 N. E. (2d) 
277), the court of appeals sustained 
the decision of the appellate division 
in certain respects and remanded the 
order to the Commission for further 
consideration. The decision of the 
court of appeals was too late to permit 
the formulation of a new system of 
23 P.U.R.(N.S.) 


accounts in time to give the gj 
months’ notice required by statute anj 
establish a new system effective Jan. 
uary 1, 1937. The Commission alg 
desired to have before it the determi. 
nation of the United States Suprem 
Court in a case involving a system of 
accounts very similar to that which 
had been prescribed by this Commis. 
sion. 

In December, 1936 (299 U. S, 232 
81 L. ed. 142, 16 P.U.R.(N.S.) 225, 
57 S. Ct. 170) the Supreme Court 
upheld in all essential particulars the 
contentions of the Federal Communi- 
cations Commission. Thereafter, 4 
revised system of accounts in con- 
formity with the decisions of the 
court of appeals of this state and of 
the United States Supreme Court was 
prepared and adopted in May, 1937, 
to become effective January 1, 1938 

In the meantime, work upon the ac- 
counts of this company as they stood 
upon December 31, 1935, had pro- 
gressed. Strictly speaking, the deter- 
minations in this case should be ac- 
cording to the system of accounts in 
effect upon that date, but as questions 
might be raised as to the exact prov- 
sions then legally in force and as the 
company will be obliged in any event 
to revise its accounts in conformity 
with the system now operative and as 
to which no appeals have been taken 
to the courts, our determinations wil 
be made with the new system in mind. 
As will be seen, there are very few 
respects in which our determinations 
are affected by the differences in the 
systems of accounts. 


Formation of Company 


The New York and Richmond Gas 
Company supplies gas in the first, sec: 
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ond, third, and fourth wards in the 
porough of Richmond, New York 
city. It was incorporated June 15; 
1901, pursuant to Art. 6 of the Trans- 
portation Corporations Law of the 
State of New York (Laws 1890, 
Chap. 566). At that time the com- 
pany had no gas property but entered 
into an agreement dated June 21, 
1901, with Forrest and Company, 
bankers, acting in behalf of the own- 
es of all of the capital stock of the 
Consumers Gas Light Company of 
Richmond county and of practically 
all of the capital stock of the Rich- 
mond County Gas Light Company, to 
acquire the capital stocks and bonds 
of these companies. The Richmond 
County Gas Light Company had been 
incorporated June 25, 1856, pursuant 
to an act of the legislature entitled 
“An Act to Authorize the Formation 
of Gas Light Companies,” passed Feb- 
ruary 16, 1848. The Consumers Gas 
Light Company of Richmond county 
had been incorporated February 17, 
1887, under the same act and had pur- 
chased the Staten Island Gas Light 
Company, organized June 25, 1884, 
from one Norman I. Rees by deed dat- 
ed June 26, 1893, for consideration 
of $11,000, who in turn had acquired 
the property under a judgment of 
foreclosure and sale. 

On June 24, 1901, pursuant to § 58 
of the Stock Corporation Law of the 
State of New York (Laws 1890, 
Chap. 564 and Laws 1896, Chap. 
932), the New York and Richmond 
Gas Company merged the Consumers 
Gas Light Company of Richmond 
county and was then consolidated with 
the Richmond County Gas Light Com- 
pany on the same date, pursuant to 
§8 of the Business Corporations Law 
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of the State of New York, the con- 
solidated corporation being known as 
the New York and Richmond Gas 
Company. 

Forrest and Company sold all of the 
capital stocks of the two companies 
named, except 500 shares of the Rich- 
mond County Gas Light Company, se- 
cured the release of the property from 
former mortgages and bond liens, and 
paid $100,000 in cash and all expenses 
in connection with the acquisition, 
merger, and consolidation in return 
for $1,000,000 face amount of first 
mortgage bonds of the New York and 
Richmond Gas Company and $1,450,- 
COO par value of its capital stock. The 
company subsequently issued $50,000 
par value of its stock for the remain- 
ing 500 shares of the capital stock of 
the Richmond County Gas Light Com- 
pany. 

The report of Albert H. Sewell, ref- 
eree in New York & Richmond Gas 
Co. v. Lewis Nixon, one of the so- 
called “dollar gas cases,” states that 
the books of the Richmond County 
Gas Light Company showed on July 
15, 1901, an item “Construction Ac- 
count” of $348,650 and an account 
“New Construction” of $148,326.56; 
further, that after consolidation, the 
books of the New York and Richmond 
Gas Company showed an item “Plant 
and Property” to the amount of $2,- 
337,234.24. (See P.U.R.1925E, 19, 
25.) Thus, there was an apparent 
write-up of $1,840,257.68 in the book 
cost of the property. 


Stock Control and Manipulations 


The annual reports filed by the com- 
pany with this Commission show in 
general the changes in the control of 
the company. At the end of 1907, Mr. 
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Robert L. Forrest was president, and 
Forrest and Company apparently held 
a considerable portion of the stock ei- 
ther directly or through its members 
until 1916. In 1908, Thomas O. Hor- 
ton became president and remained 
such until his demise on May 17, 1911. 
He was followed on February 5, 1912, 
by Mr. William J. Welsh who re- 
mained president until 1929. A. B. 
Hatcher, 140 Broadway, New York 
city, acquired majority control of the 
stock on August 31, 1916, and did not 


The Ashwood Company 

The Beechtree Company 

The Birch Company 

The Chestnut Company 

The Elmtree Company 

The Linden Company 

The Mahogany Company 

The Maplewood Company 

The Pinewood Company 

The Poplar Company 

The Sycamore Company 

N. F. Bryant, 24 Federal St., Boston 
C. N. Goodnow, 24 Federal St., Boston 
John W. Groff, Philadelphia 
Armitage Matthews, New York City 
W. B. Townsend, Staten Island 


relinquish control until 1920. Then 
or later, it passed to B. G. Dawes, 
and later to Rufus C. Dawes, Dawes 
Bros., Inc., and affiliated interests. 
There it remained until 1929. 

On or about November 8, 1928, the 
15,000 shares of $100 par value com- 
mon stock were reclassified into 150,- 
000 shares of no-par common stock 
with a stated value of $10 per share. 
Before the end of 1929, Colonel Albert 
FE. Pierce had acquired 149,400 shares 
of common stock and was elected 
president of the company on Decem- 
ber 6, 1929; at the same time, the di- 
rectorate of the company was entirely 
changed. Colonel Pierce remained 
president until the directorate again 
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changed completely on June 25, 193) 
whereupon Mr. Welsh was again eler. 
ed and held the office until his death 
on September 8, 1934. Mr. John 
Kohout, the present incumbent, fe. 
came president on January 18, 1935 

Meanwhile, the ownership of the 
common stock of the company had 
again changed hands, at least nominal- 
ly. The listings shown by the annual 
reports to the Commission at the end 
of the various years were as shown in 
the accompanying table: 

1933 & 


1931 1934 


294 679 

678 678 

686 686 

676 676 

671 671 

673 673 

684 684 

680 680 

’ 691 691 

13,793 689 689 

13,335 291 666 
375 
374 


25 
1 
1 


149,449 7,462 7,486 7,500 

After the first reclassification of the 
common stock already mentioned, the 
150,000 shares of no-par common 
stock were again reclassified during 
January, 1931, into 7,500 shares of 
no par common stock and 142,500 
shares of no par value second pre- 
ferred stock. In a previous opinion 
of this Commission, it was said (Case 
No. 7732, decided October 10, 1933): 

“The danger arising from this sit- 
uation is readily apparent. Prior to 
the first of the above-stated reclassif- 
cations of the common stock practical- 
ly all of the stock of the New York 
and Richmond Gas Company had been 
acquired by Colonel Albert E. Pierce 
and associates. At that time, the $1 
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500,000 par value of common stock 
constituted about “30 per cent of its 
entire capitalization of approximately 
$5,500,000. Through this series of 
reclassifications, all accomplished with- 
out the consent of this Commission, 
the voting common stock, which con- 
trols the entire management of the 
New York and Richmond Gas Com- 
pany, was reduced from a par value 
of $1,500,000 to a stated value of 
$75,000. Thus today a company with 
bok assets of $7,033,209.72, as 
shown by the annual report for 1932, 
is entirely dominated and controlled 
by an interest amounting to less than 
1.1 per cent of the assets. 

“In the case of People v. Liberty 
Light & P. Co. (1923) 121 Misc. 424, 
P.U.R.1924A, 797, 201 N. Y. Supp. 
302, it was held that the Public Serv- 
ice Commission has no jurisdiction 
over the reclassification of the stock 
of operating utilities where such re- 
classification merely consists of a 
change from par value stock to no-par 
value stock. In the present case, how- 
ever, not only was the stock of the 
New York and Richmond Gas Com- 
pany reclassified and changed from 
stock with a par value to stock with- 
out par value, but the rights and priv- 
ileges of the new stock varied from 
‘those of the stock formerly in exist- 
ence. 

“This would appear to be an issue of 
stock rather than a mere reclassifica- 
tion, and having been accomplished 
without the consent of the Commis- 
sion, a violation of the provisions of 
§ 69 of the Public Service Law.” 

The Commission took the company 
into court and forced a reversal of 
this reclassification. Public Service 
Commission v. New York & Rich- 


mond Gas Co. (1935) 244 App. Div. 
398, 9 P.U.R.(N.S.) 486, 279 N. Y: 
Supp. 824. 

During 1931, certain very question- 
able practices with respect to the sale 
of securities were indulged in by rep- 
resentatives of Albert E. Pierce and 
Company with the knowledge of the 
officials of the New York and Rich- 
mond Gas Company and with the co- 
operation of its employees. Certain 
consumers were led to believe that 
they were purchasing stock of the New 
York and Richmond Gas Company, 
but found much to their surprise that 
they had actually purchased stock in 
the Central Public Service Corpora- 
tion. This was commented upon in 
the opinion in Case No. 7732, already 
referred to, which contains the itali- 
cized statement : 

“To protect the consumers and the 
investing public, no operating utility 
should be allowed to engage in the sale 
or distribution of any stocks or bonds 
unless directly and solely secured by 
their own plant and properties.” 

The same opinion also commented 
upon the control of the company by 
the so-called “tree” companies as fol- 
lows: 

“Each of these eleven ‘tree’ corpo- 
rations owned approximately 9 per 
cent of the common stock of the New 
York and Richmond Gas Company, 
acquired by them in 1930. This com- 
mon stock is the only stock of the 
New York and Richmond Gas Com- 
pany with voting power. 

“In Moody’s Manual of Invest- 
ments and Public Utilities Securities, 
edition of 1932, on page 2124, the 
following statement appears: 

«3. New York & Richmond Gas 
Co. common. . . . About 9 per cent 
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owned by Washington & Suburban 
Co’s. About 91 per cent owned by 
eleven corporations, which are in turn 
wholly owned by The Westfield 
Trust, an Illinois common-law trust.’ 
and at p. 2123: 

“2. Washington & Suburban Co’s. 
common:. Outstanding, April 30, 
1932, 172,933 shares; no par. Has 
exclusive voting power with restric- 
tions (see No. 1). All owned by The 
Westfield Trust, an Illinois common 
law trust.’ 

“Tf these statements are true, The 
Westfield Trust, an Illinois common 
law trust, owns or controls the entire 
voting stock of the New York and 
Richmond Gas Company. 

“Since consent of this Commission 
to such ownership and/or control has 
never been obtained, the method by 
which it was established, viz., by the 
formation of these wholly owned sub- 
sidiary ‘tree’ corporations, each own- 
ing less than 10 per cent of the voting 
stock of the New York and Richmond 
Gas Company, clearly indicates an at- 
tempt to evade the provisions of § 70 
of the Public Service Law. That sec- 
tion prohibits the acquisition of more 
than 10 per cent of the voting stock of 
any gas or electric corporation by any 
other corporation, domestic or foreign, 
without the consent of the Commis- 
sion. 

“It appears to be obvious that The 
Westfield Trust Company has no right 
to own and/or control more than 10 
per cent of the voting stock of the 
New York and Richmond Gas Com- 
pany without the consent of the Com- 
mission, and it is apparent that said 
Trust Company could not obtain any 
such right merely by the interposition 
23 P.U.R.(N.S.) 


of these wholly owned ‘tree’ corpora- 
tions. 

“William J. Welsh, president and 
general manager of the New York and 
Richmond Gas Company, was ques- 
tioned concerning the ownership of 
the so-called ‘tree corporations,’ He 
denied having any knowledge or in- 
formation concerning them and after 
having the above-quoted statements 
drawn to his attention reiterated that 
he had no knowledge of such facts, 

“This paucity of knowledge on the 
part of the active manager (in almost 
complete control of the operations of 
the company) is difficult to. under- 
stand, but no more so than his lack of 
knowledge as to the stock transactions 
handled in the office of his company 
hereafter described.” 

The address of these “tree” com- 
panies in 1930, as given in the annual 
reports of the company to the Com- 
mission, was 105 West Adanis street, 
Chicago, and in 1931, 224 South 
Michigan avenue, Chicago, the same 
as shown for Colonel Pierce and for 
all officers and directors of the com- 
pany save only Mr. Welsh, who was 
vice president, general manager, and 
a director in those years. In 1932 and 
thereafter, the address of these “tree” 
companies is given as Boston. 

The votes at the annual meeting of § 
the stockholders of the New York and 
Richmond Gas Company were cast by § 
proxy by Mr. Welsh in 1932, 1933, 
and 1934, and by Mr. Kohout in 1930, 
1931, 1935, and 1936. The new board 
of directors elected on June 25, 1932, 
has continued since then with only 
two changes, one occasioned by the 
death of Mr. Welsh. Not one of the 
directors is a stockholder. 

Mr. Kohout has been connected 
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with the company since 1911 in vari- 
ous capacities and has been president 
and general manager since January 18, 
1935. Yet, just as with Mr. Welsh, 
Mr, Kohout admits of no knowledge 
concerning the “tree’’ companies. 
Since the death of Mr. Welsh, ‘Mr. 
Kohout has received proxies from the 
“ree” companies, all from the same 
address and in the same form, but he 
could not recall the names of the sig- 
natories. He testified that he never 
save any thought as to whether or not 
the eleven “tree” companies were all 
controlled by the same interest. To 
his best recollection, he had not talked 
with any officers of the “tree’’ com- 
panies since 1932 or 1933. He fur- 
ther claimed that the stockholders 
have not attempted, directly or indi- 
rectly, to indicate the persons whom 
he should designate as directors or of- 


fcials of the company. He stated that 
he has continued the same directors in 
office, generally speaking, in voting the 
proxies and has never discussed the 
question of succession except with his 


own directors. On Welsh’s death, he 
did not discuss the presidency with 
anyone; he elected the directors and 
the directors elected him president. 
Even Mr. Goetz, counsel for and a 
director of the company, did not know 
much about the formation, origin, or 
control of the “tree’’ companies. Mr. 
s \Velsh asked him to become a director 
and he acceded to the request. 

Here is certainly a most unusual 
situation. According to testimony 
given under oath in this and prior pro- 
ceedings, a group of corporations 
which beyond doubt are controlled by 
the same interests do not care enough 
about the company which they control 
to make any recommendations or sug- 
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gestions to the individual who votes 
the proxies assigned to him. Appar- 
ently, a public utility corporation hav- 
ing reported assets of over $7,000,000 
has been controlled by eleven “tree” 
companies which in turn have been 
controlled by a Massachusetts common 
law trust, the trustees of which are 
said to have had so little interest in a 
gas company in New York city that 
they do not even take the trouble to 
consult with or advise a person they 
do not personally know regarding 
property for which they are trustees. 

Section 111 of the Public Service 
Law contains: 

“3. If the annual report, or the 
sworn statements provided for in sub- 
division two, do not furnish the in- 
formation desired, because of any 
chain of successive ownership or of 
stockholdings, or because of any in- 
termediate agency or agencies, or for 
any other reason, the Commission, by 
order, may require similar sworn 
statements from any person or corpo- 
ration who or which can give the nec- 
essary information, as the Commission 
may have discovered from its investi- 
gations, to the end that the Commis- 
sion may obtain a complete disclosure 
of the natural persons, firms, or cor- 
porations, and their respective inter- 
ests, who or which own or control di- 
rectly or indirectly one per centum or 
more of the voting capital stock of 
the reporting corporation.” 

[1] In view of the lack of knowl- 
edge displayed by the present presi- 
dent and general manager and by his 
predecessor as to the true ownership 
or control of the stock of the New 
York and Richmond Gas Company 
and the identity of the person or per- 
sons to whom he is directly responsi- 
23 P.U.R.(N.S.) 
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ble for the operation of the property, 
this case should not be closed until the 
real owners of the stock appear, prove 
that they have the legal title to the 
stock and are prepared to see that the 
company is conducted with some feel- 
ing of responsibility. 


Dividends 


While we can only surmise why the 
real holders in interest pay so little 
attention to their property, there are 
some facts which throw light upon the 
subject. For example, no dividends 
have been declared on the common 
stock since 1932, although in former 
years such dividends were not incon- 
siderable. During the time that the 
common stock consisted of 15,000 
shares of $100 par value, dividends 
were declared as follows : 


1923, 1924 

1925, 1926 

1927, 1928 
As already noted, the stock went 
through two reclassifications thereaft- 
er and to obtain an accurate indication 
of the total, the dividends declared 

must be combined as follows: 


company had passed dividends on its 
first preferred stock to the amount of 
$86,859, equivalent to three quarterly 
dividends. This stock is 6 per cent 
cumulative preferred stock and has 
voting powers when four quarterly 
Sintedenili have been passed and not 
paid. 


Analysis of Assets 


But possibly the more important 
consideration is that the equity in the 
property represented by the common 
stock is of doubtful value. It will 
appear that the book fixed capital of 
the company exceeds the original cost 
by over $1,730,000, that other asset 
accounts must be reduced nearly 


$110,000, that the reserves must be 
increased about $240,000, and that the 
reported surplus of the company would 
be changed to a deficit of nearly $1- 


000,000 if all these changes were 
made. But the reserve for depreci- 
ation would then be only about $56- 
500 for property costing over $5,000- 
000. An increase of that reserve to 
only 10 per cent would wipe out all 
of the value of the common stock. 
In the present proceeding, the com- 
pany has facilitated the work of the 
Commission’s staff and has adjusted 


Per Shareon Per Shareon Per Share on 


15,000 Shares 150,000 Shares 7,500 Shares 


of $100 of no 
Par Value 


30¢ 
90¢ 


Furthermore, while dividends on 
the $100 par value first preferred 
stock were maintained up to and in- 
cluding 1932, two quarterly dividends 
were omitted in 1933 and one in 1935. 
Consequently, at the end of 1936, the 


23 P.U.R.(N.S.) 


Par Value 


Per Share on 
142,500 Shares 
2nd Preferred 


of no 


Par Value Total 


$180,000 


57¢ $1.02 149,742.78 

33¢ 86¢ 124,743.48 
many differences between original 
cost figures made by the Commission's 
staff and those of the company em- 
ployees. As a result, only four hear- 
ings have been found necessary. The 
record comprises only 235 pages of 
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estimony and seventeen exhibits, of 
which eight were the annual reports 
of the company on file with the Com- 
mission. 

In connection with various rate 
cases instituted in 1933 and 1934, set- 
fled and discontinued in 1935 (Cases 
Nos. 7908, 7908-N, and 8234), the 
company retained and authorized 
Stone and Webster Engineering Cor- 
poration to undertake the preparation 
of an inventory and cost pricing of its 
property as of July 1, 1934. Shortly 
after the first hearing in this open 
ing and on December 30, 1935, 

W. V. Burnell, appraisal manager > 
Stone and Webster Engineering Cor- 
poration, was instructed to carry for- 
ward the cost determination to Decem- 
ber 31, 1935. As Mr. Burnell com- 
pleted this material, he transmitted it 


to the staff of the Commission for 
check and review, turning over the cost 
determination as of July 1, 1934, by 
the end of 1935 and the balance of the 
data on April 3, 1936. 

Concurrently with the work being 
done for the company, the Commis- 
sion’s staff continued the examination 
inaugurated in connection with rate 
cases and found the inventory which 
had been prepared by the company to 
be substantially correct. As the work 
progressed, numerous discussions were 
had to adjust the differences between 
the respective cost determinations. 
The results, shown principally in Ex- 
hibit 1 presented by Mr. Burnell on 
behalf of the company and Exhibit 6 
presented by Mr. Mylott on behalf of 
the Commission, are set forth in tab- 
ular form on Table 1. 


TABLE 1, ORIGINAL COST OF FIXED ASSETS, DECEMBER 31, 1935 


Operating property—gas: 
Organization 
Miscellaneous intangible capital 
Land: 
Gas works land 
Gas storage land 
Distribution system land 
Office land 
Structures : 
Gas works structures 
Gas storage structures 
Distribution system structures 
Office structures 
Shop structures 
Stores structures 
Transportation structures 
Miscellaneous structures 
Boiler plant equipment 
Other power equipment 
Water gas sets 
Coal, coke, and ash handling system 
Nonresidual purification equipment 
Residual producing equipment 
Miscellaneous production equipment 
Transmission mains 


Transmission pumping and regulating equipment. 


Distribution mains 


Distribution regulating and measuring equipment 


Services 


Exhibit No. 6 
Management Management 
Fees 


Excluded 


Fees 
Included 


Exhibit No. 1 


$32,969 
14,509 
22,314 
8,240 


224,715 
237,287 
37,145 
41,009 
23,412 
30,431 
19,089 
14,632 


* ,261 
957 


258 339 
50,286 
91,008 
80,343 
25,100 
93,158 
11,553 

2,010,712 
39,969 
964,325 


224,715 
237,287 
37,145 
41,009 
23,412 
30,431 
19,089 
14,632 
101,261 
4957 
255,339 
50,286 
91,008 
80,343 
25,100 
93,158 
11,553 
2,010,712 


11,472 
1,945,612 


39,969 38,554 
964,325 940,682 
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Consumers’ meters 
Consumers’ meter installation 
Office equipment 


Stores equipment 

Shop equipment ; 
Transportation equipment 
Laboratory equipment 

General tools and implements 
Miscellaneous general equipment 


Subtotal 
Overheads : 


310,286 
69,254 
46,281 


7,962 
11,929 
31,325 

4,275 
35,131 

550 


$5,350,756 


310,286 
69,254 
46,281 


Certain costs not recorded in capital accounts— 


Engineering and superintendence 
Local office expense 
Transportation expense 
Storeroom expense 


General construction costs— 


51,570* 
86,730* 
34,660* 
49,560* 


Taxes during construction, law expenditures 
during construction and miscellaneous con- 


struction expenditures 
Interest. during construction 


Subtotal 
Total operating property—gas 
Construction work in progress 
Nonoperating property 


Total fixed assets 


157,783* 
160,314* 


~ $540,617 
$5,891,373 
$5,291 

$170,392 
$6,067,056 


$4,950,756 
$5,291 

$180,545 
$5,136,592 









































* These items are in addition to overheads included directly in the amounts for the various 


classified cperating property accounts. 
Property Contributed 


[2] The inventory of the physical 
property of the company was prepared 
from actual field inspection and physi- 
cal count or measurement (particular- 
ly for structures, plant, and general 
equipment) and from operating rec- 
ords and other data maintained by the 
company for the other property, veri- 
fied or corrected by spot check or field 
inspection. But Mr. Burnell made no 
exanunation of the title of any of the 
property which he included in his in- 
ventory. He included mains and serv- 
ices located on land not belonging to 
the company irrespective of whether 
or not ‘he company had legal title to 
such property, giving as his reason the 
fact that the company was responsible 
23 P.U.R.(N.S.) 


for maintenance and_ replacement, 
There is nothing in any of his exhibits 
to distinguish the mains and services 
that were paid for by consumers or 
persons other than the company. 
He believes that the inclusion of 
this property and of its cost as an as- 
set of the company is proper as a prac- 
tical proposition and as a matter of 
common utility practice. In his opin- 
ion, any consumer’s contributions 
should not be considered as a pay- 
ment for property but as a prepayment 
for service and treated as income over 
“the duration of the inadequacy of 
the business supplied over the line.” 
He feels that the company should 
place such property on its books as the 
equivalent of an investment, since the 
company has the responsibility for the 
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perpetuation of such property. But 
he admitted that the tenant of leased 
property is not given ownership or the 


SUM right to claim an investment merely by 


agreeing to maintain the property. 
Mr. Kohout testified that to the 
best of his knowledge all mains were 
laid in streets or public highways, but 
agreed with counsel’s definition of the 
latter as “areas that are used by the 
public for passage irrespective of 
whether title to the street is in the city 
or in the abutting property holder, or 
where the title may be.” Services 
have been laid in both streets and on 
private property; the portions on pri- 
vate property have always been laid at 
the request of consumers and the com- 
pany has always furnished all labor 
and materials for installation, mainte- 
nance, and replacement. He testified 
that the company claims title to the 
entire service up to and including the 
outlet of the meter, but stated that the 
problem of ownership had never be- 
fore been raised and that the assump- 
tion of legal title is based on the fact 
that no consumer has ever questioned 
it. He testified that the consumers had 
never paid the full cost of the service ; 
the company had installed the line and 
charged the customer at a unit price 
per foot of service from the property 
line to the meter. Consumers have 
contributed toward the cost of both 


“mains and services as far back as 1911 


to his own personal knowledge, and 
he believes that contributions were 
made even prior to 1911. Initially, it 
was the practice of the company to en- 
ter the net cost in the property account 
and it was not until 1930 that the gross 
cost was entered in the property ac- 
count and the contribution in a liabil- 
ity reserve account. 
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Mr. Mylott also included in his 
original cost determination all mains 
and services claimed by the company 
regardless of legal title, but recom- 
mended that the contributions which 
the company had originally credited 
to the property account be transferred 
and shown as part of the account 
“Contributions for extensions.” Mr. 
Kohout testified that he would be will- 
ing to accept the adjusted total calcu- 
lated by Mr. Mylott as representing 
the amount of contributions received 
by the company for construction pur- 
poses up to the end of 1935, and that 
no such contributions have been cred- 
ited by the present company to revenue 
or income, although he could not tes- 
tify as to this fact for the period prior 
to 1901. 

Under the uniform system of ac- 
counts in effect prior to 1924, the com- 
pany was directed to charge to the 
property account only the portion of 
the cost of the service not paid for 
by the consumer, but to show both 
the gross and the net cost in its entry. 
Subsequent to December 31, 1923, the 
uniform system of accounts directed 
the company to charge the full cost to 
the property account and credit “Con- 
tributions for Extensions” with the 
amount collected from or donated by 
consumers and others. 

Since the original cost determina- 
tions presented in this proceeding in- 
clude all property claimed by the com- 
pany irrespective of title and regard- 
less of whether or not such property 
has been paid for in whole or in part 
by contributions from others, the 
amount of these contributions must 
be properly reflected in the liability re- 
serve account “Contributions for Ex- 
tensions.” This subject in its various 
23 P.U.R.(N.S.) 
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aspects was discussed at length in the 
opinion of this Commission in the 
Kings County Lighting Company Case 
(decided February 17, 1937, Case No. 
6983). What we said there need not 
be repeated. 

The company has already recog- 
nized that this adjustment must be 
made notwithstanding Mr. Burnell’s 
testimony. In the memorandum sub- 
mitted by counsel on behalf of the 
company in this proceeding, it is stated 
(p. 10): 

. The determination of both 
witnesses include the cost of property 
in connection with the construction of 
which contributions were received 
from consumers to the extent of $270,- 
188. This amount was credited direct 
to fixed capital instead of being cred- 
ited to the account Contributions for 
Extensions. The company recognizes 
that, if the full cost of such property 
is to be recorded in its asset accounts, 
the amount of $270,188 will be re- 
quired to be added to the account Con- 
tributions for Extensions. a 

I recommend that if the case is re- 
opened (as hereinafter suggested) the 
property not paid for by the company 
be listed as of December 31, 1937, and 
its cost determined. Until that is done, 
the company should be permitted to in- 
clude in its property accounts the cost 
of property paid for by others than the 
company, provided it also includes as 
a liability the amount so paid. This 
action should not be construed in any 
way as indicating that we recognize a 
right of the company to a return upon 
such property or ownership by the 
company of such property. In deter- 
mining the amount upon which the 
company may earn a return in a rate 
case, the contributions made by others 


23 P.U.R.(N.S.) 


must be deducted from the base cost o; 
the property not paid for eliminated 


Original Cost 


The inventory was priced on the 
basis of original cost, estimated if not 
known, when first devoted to public 
service by both witnesses; but Mr. 
Burnell also testified that he was in- 
structed and attempted to determine 
the cost to the present company. Gen- 
erally speaking, it was possible to as- 
certain the original cost of the prop- 
erty installed subsequent to 1908 from 
the records of the company, but esti- 
mates had to be made for property 
installed during the period from 1901 
to 1908. The surviving property orig- 
inating in the period prior to 1901 
appeared on the books of the company 
as a single unclassified total, so that 
the original cost of such property had 
to be estimated upon the basis of data 
obtained in former proceedings and 
on the experience of the company, with 
appropriate adjustments to reflect the 
differences in price levels. The esti- 
mated amounts included in the deter- 
mination of the original cost of the 
property accounts comprised slightly 
less than 12 per cent of the total. 

It is apparent from Table 1 that the 
amounts shown in the three columns 
of figures for the tangible operating 
property accounts are in agreement ex- 
cept for management fees, and that the 
other differences relate wholly to in- 
tangibles and overheads. These differ- 
ences may be summarized as follows: 


$400,000 


222,520 
318,097 


$940,617 
119,997 


$1,060,614 


“Miscellaneous intangible capital” 

Certain costs not recorded in capital 
accounts 

General construction costs ........ 
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Organization and Franchises 


No witness included any amount for 
organization of the company or for 
franchises. Initially, Mr. Burnell 
claimed $107,092 for organization, 
but later agreed that the cost relating 
to the initial issue of preferred stock, 
subsequently retired, should be elim- 
inated. The remaining $53,878 he 
classified as “Capital Stock Expense,” 
as did Mr. Mylott. In the system of 
accounts operative prior to 1934 the 
“Organization” account included the 
cost of organizing the corporation and 
of issuing stock. Now, these two dis- 
tinct operations are charged to sep- 
arate accounts. 

In his exhibit, Mr. Mylott included 
a statement to the effect that the books 
and records did not disclose that this 
company or its predecessors had in- 
curred any direct costs for franchises. 
Mr. Burnell made no reference in ex- 
hibits or testimony to any such ex- 
penditures. 

The formation of the company has 
already been outlined. Under the terms 
of the agreement with Forrest and 
Company, the New York and Rich- 
mond Gas Company before consolida- 
tion acquired securities of its predeces- 
sors, directly or indirectly, as follows: 


Consumers Gas Light Company of 
Richmond County: 
Capital stock 
Richmond County Gas Light 
Company : 
Capital stock 


$525,000 

The consideration paid to Forrest 

and Company, as Mr. Burnell testi- 
fied, was as follows: 


5 per cent gold bonds, face amount $1,000,000 
Common stock, $100 par value, 
1,349,000 


13,490 shares 
$2,349,000 


After consolidation, an amount of 
$2,337,234 was set up on the books 
of the company for plant and property 
as of July 15, 1901, representing 
merely a balancing entry, as Mr. Bur- 
nell testified. Possibly this figure was 
later increased, as the company subse- 
quently issued 500 shares of its com- 
mon stock for the remaining $25,000 
par value of the capital stock of the 
Richmond County Gas Light Com- 
pany still outstanding at the time of 
the consolidation. Of the other 1,010 
shares of common stock of the com- 
pany, 1,000 shares’ were sold at par 
for cash and the remaining 10 shares 
were apparently issued to the organiz- 
ing directors, possibly for cash. 

[3] Thus, the company issued $1,- 
000,000 in bonds and $1,399,000 in 
stock for the property, rights, and 
franchises of the predecessor com- 
panies. According to law, a company 
is permitted to capitalize the reason- 
able amounts paid to governmental 
authority for franchises. Possibly, 
the predecessor companies actually in- 
curred expenses incident to securing 
franchises. However, the burden of 
the proof in this matter rests upon 
the company ; and lacking such proof, 
no amount can be allowed. 

[4] The securities issued by the 
company at its formation may have in- 
cluded compensation for organization 
expenses. Under the contract, For- 
rest and Company agreed: 

“3. To discharge and pay all and 
singular the expenses pertaining to the 
acquisition of the aforesaid property, 
and all expenses of merger or consol- 
idation of said Richmond Company 
and said Consumers’ Company with 
the vendee, including the cost of en- 
graving stock certificates and bonds 
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and the internal revenue taxes thereon 
and all counsel fees.” 

The contract also provided: 

“The vendee agrees to issue and de- 
liver to the vendors or to such person 
or persons as the vendors may desig- 
nate in writing, 13,490 shares of its 
fully paid nonassessable capital stock, 
and to pay to the vendors or their 
assigns, $1,000,000 in cash with the 
proviso, however, that at option of the 
vendee the vendors hereby agree to 
accept in lieu of such cash payment 
aforesaid, first mortgage 5 per cent 
gold bonds at par, of a corporation 
vested with all the property and fran- 
chises of the Richmond County Gas 
Light Company and the Consumers’ 
Gas Light Company of Richmond 
County.” 

However, the company has present- 
ed no proof as to what portion of its 
securities were issued for organization 
expenses or were an estimate of what 
such expenses were. No amount can 
be allowed. 


Miscellaneous Intangible Capital 


The record shows that the plant and 
property accounts of the company 
were greatly inflated through consoli- 
dation in 1901. The opening entry of 
“plant and property $2,337,234.24” 
to which reference has already been 
made represented an overnight infla- 
tion of an amount somewhere between 
$1,800,000 and $2,000,000. The 
books of one of the predecessor com- 
panies showed plant and property at 
$496,977, but it is doubtful whether 


Property in streets, highways, and public places 
Property outside streets, highways, and public places 


23 P.U.R.(N.S.) 


this represented the actual cost of th. 
property in money; it doubtless. diq 
not represent its real value for the re. 
port of that company to the state board 
of tax commissioners for the year end. 
ed June 30, 1900 showed: [See table 
at bottom of page. ] 

Yet in a sworn statement attached 
to the report, the then president placed 
the fair market value of the $350,000 
outstanding capital stock at 90 “that 
being the price of a sale of said stock 
which deponent has learned of since 
the making of said report” and fixed 
the fair market value of the $100,000 
outstanding bonds at par. 

The other predecessor company pos- 
sessed little property beyond its fran- 
chises but had outstanding $100,000 
par value of capital stock. 

On June 30, 1905, the original entry 
of $2,337,234 had increased to $2- 
654,705 and by December 31, 1908, it 
had risen to $2,927,217. Under the 
new system of accounts prescribed by 
the Commission, effective January |, 
1909, all preéxisting property which 
could not be classified by prescribed 
accounts was placed in one account. 
The balance in this account at the end 
of 1935 was $2,541 ,097.88. 

Mr. Burnell testified that the books 
of the company contained little infor- 
mation as to retirements prior to 1909. 
Of the reported retirements of $386, 
119.63 from 1909 to 1935, he found 
it impossible to identify those which 
related to pre-1901 property. He be- 
lieved that these retirements were 
made on the basis of actual or esti- 
Assessed 

Value 
in 1900 
$7,000.00 
54,200.00 


$61,200.00 


Cost of Present Value 

Reproduction (Allowing for 

New Depreciation) 
$141,765.81 $95,162.30 
87,583.04 83,414.19 


$229,348.85 $178,576.49 
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mated original cost up to 1916, there- 
after on the basis of the Forstall ap- 
praisal of 1916 and finally on the ba- 
sis of the Miller appraisal of 1923. 
The original cost of the pre-1901 
property surviving as of December 31, 
1935, was found to be $299,232, rep- 
resented on the books by some un- 
known part of the unclassified ac- 
count. Mr. Burnell made a “broad es- 
timate” of $1,000,000 as the original 
cost of the property acquired in 1901 
and suggested that the balance ($1,- 
337,234) of the opening figure repre- 
sented intangible elements and un- 
doubtedly a capitalization of future 
prospects. He then proportionately 
reduced this amount in the ratio 
of $299,232 to $1,000,000, to ar- 
rive at $400,000 which he called 
“Miscellaneous Intangible Capital.” 


As an alternative, he proposed that 
$400,000 be placed in the account ““Gas 


Plant Acquisition Adjustments.” 

Mr. Burnell testified that he would 
consider it right and proper to charge 
to surplus immediately $673,908, i.e., 
the difference between book cost and 
his determination. Apart from other 
items which Mr. Burnell suggested be 
placed in the account “Gas Plant Ac- 
quisition Adjustments” which will be 
later considered, he recommended that 
the $400,000 be amortized in the fu- 
ture through charges to surplus as the 
surviving pre-1901 property is re- 
tired. But he admitted that here was 
nothing in the uniform systems of ac- 
counts which justified either the proc- 
ess he used or the amortization of the 
result obtained. He suggested the al- 
ternatives as his recommendation of 
the course to pursue. 

Mr. Burnell’s suggestions involve 
three points ; first, the accuracy or rea- 


sonableness of his estimate of $1,000,- 
000 as the original cost of the physical 
property at the time of the formation 
of the company; second, whether the 
$400,000 resulting from his method 
now represents or ever represented any 
property; and third, what method 
should be used to dispose of the excess 
of book cost over original cost. 

As to the first point, Mr. Burnell 
characterized the $1,000,000 as a 
“broad estimate.” He stated that he 
considered the following: 
Original cost of surviving pre-1901 

property 
Recorded retirements of pre-1909 

property 400,000 


Unrecorded retirements, 1901 to 
1916, inclusive 


$300,000 


$1,200,000 


With respect to the recorded retire- 
ments of about $400,000, he could not 
identify the pre-1901 property. Fur- 
ther, the retirements were not recorded 
at original cost. The Miller appraisal 
of 1923 approximated the book 
amount and the retirements made 
thereafter on the basis of that apprais- 
al must have included some of the in- 
flation inherent in the book total. By 
the same token, the charges against 
the reserve for property retired were 
excessive by the amount by which the 
appraisal exceeded original cost. 

There is even less basis for the fig- 
ure for unrecorded retirements. Mr. 
Mylott found neglected retirements of 
only $22,491 in the period from 1909 
to 1922. Mr. Burnell’s figure is based 
principally on the fact that it would 
be necessary to reduce book cost by 
about $673,000 to approximate his to- 
tal for original cost; he reasoned that 
there must have been unrecorded re- 
tirements of about that amount. 

Prior to the formation of Public 
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Service Commission in 1907, it was 
common practice for companies to is- 
sue bonds to provide funds to con- 
struct or acquire utility property and 
to issue stock without monetary or 
property consideration, representing 
merely hope or expectation of future 
rewards. In any event, Mr. Burnell’s 
assumption that the property then cost 
$1,000,000 is not based upon factual 
data but upon surmise and conjecture. 

There are other indications which 
point to a much lower original cost. 
Mr. Burnell testified that the books 
of the Richmond County Gas Light 
Company showed plant and property 
at $496,976.56 as of July 15, 1901. 
He claimed that this amount was not 
original cost and stated that prior to 
1901 proper capital expenditures had 
been treated as operating expenses and 
that arbitrary credits had been made 
to fixed capital apparently for the pur- 
pose of bringing the fixed capital ac- 
counts down to a desired amount to 
equal approximately the outstanding 
securities ; but he furnished no details 
to support his assertion. 

[5] It is obviously impossible at 
this late date to attempt to redistribute 
costs that were allocated between 1856 
and 1901 by the persons then in re- 
sponsible charge of the predecessor 
companies. In the absence of any 
proof to the contrary, it must be as- 
sumed that the books were kept ac- 
cording to the best judgment of the re- 
sponsible officials at the time and that 
the book cost of the property affords 
a more accurate indication of the orig- 
inal cost than does the unsubstantiated 
claim now made. 

As to the second point, regardless 
of what the original cost of the prop- 
erty may have been in 1901, there is 
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nothing to indicate that the excess then 
represented or that this excess or any 
portion of it now represents any Prop- 
erty, tangible or intangible. Even Mr 
Burnell’s testimony indicates that the 
excess, whatever it may have been, 
represented the hopes or expectations 
of profits in excess of a fair return 
upon the money actually invested, 
There is, therefore, no proof that 
would justify the classification of 
$400,000 or of any other amount as 
“Miscellaneous Intangible Capital.” 

[6,7] There remains the third 
point, the method of disposition of the 
excess of present book cost over the 
original cost of the property now re- 
maining. Mr. Burnell’s proposal is 
that a portion be charged off to sur- 
plus immediately and that $400,000, 
together with other items still to be 
discussed, be placed in the account 
“Gas Plant Acquisition Adjustments.” 
It is quite apparent that the origin of 
this suggestion is the following provi- 
sion in the Uniform System of Ac- 
counts effective January 1, 1938: 

A. With respect to gas plant ac- 
quired prior to January 1, 1938, and 
still in service at that date, this account 
shall include the difference between 
the book cost thereof as of December 
31, 1937, and the original cost thereof 
when such difference is not clearly in- 
cludible in any other account, unless 
otherwise ordered by the Commission. 

At first glance, it might appear that 
all of the excess should be placed in 
this account; but such is not the pur- 
pose of the provision. Entries are to 
be made in this account only if not 
clearly includible in any other account. 
Mr. Burnell concedes that $673,908 
should be written off through surplus 
at once. 
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The suggestion that the remainder 
be amortized through surplus as the 
remaining pre-1901 tangible property 
is retired seems to have little justifica- 
tion. The amount originally entered 
on the books was a balancing entry and 
had no relation to the tangible proper- 
ty but rather to anticipated profits in 
excess of a fair return upon the value 
of the actual property. Whatever 
may have been the possibilities of ex- 
cessive profits under regulation of 
rates by legislative enactment, the ex- 
tent of such profits did not depend 
upon the amount of the property but 
rather upon the excessive rates which 
might be charged. Having no rela- 
tion to original cost and having no re- 
lation now to the surviving property, 
the suggestion of Mr. Burnell that 
amortization should follow the rate 
at which the surviving property is re- 
tired is without foundation. The 
proper disposition of this and other 
amounts which do not represent origi- 
nal cost will be considered and deter- 
mined when all of the adjustments 
which should be made have been deter- 
mined. 


Overheads 


All overhead costs charged to fixed 
capital accounts in the past and sur- 
viving as of December 31, 1935, are 
included in the various operating prop- 
erty accounts in Table 1. The com- 
pany capitalized storeroom expense 
and transportation expense only after 
1929, in the amounts of $14,189.13 
and $8,217.09, respectively. Part of 
these amounts has been retired on re- 
moval of the property to which ap- 
plicable. The net amount remaining 
in the cost determination for local of- 
fice expense is $14,946. It was the 
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practice of the company to capitalize 
this overhead only from 1930 to 1932, 
although smaller amounts were trans- 
ferred from unfinished construction to 
fixed capital accounts during the sub- 
sequent two years. A total of $35,- 
903.04, capitalized principally from 
1923 to 1925 and to a minor degree in 
1909, 1917, and 1931, is also included 
for the remaining engineering and su- 
perintendence charges that could be 
definitely earmarked from examina- 
tion of the work orders, exclusive of 
direct company engineering and super- 
intendence costs charged as a part of 
the regular payroll. Certain manage- 
ment fees treated by the company as 
engineering charges were capitalized 
during the period from 1925 to 1931, 
inclusive. The surviving interest dur- 
ing construction charges of $2,131 
were capitalized only on certain prop- 
erty constructed during the interval 
from 1930 to 1934, inclusive. 

In addition to the overhead charges 
included in the operating property ac- 
counts, Mr. Burnell added allowances 
for overheads which he claimed the 
company had paid but had not charged 
to fixed capital. From an analysis of 
the charges made during the period 
when the company capitalized such 
overheads, he determined ratios which 
he applied to the property constructed 
during the period that the company 
seemingly failed to capitalize over- 
heads. In each instance, he deter- 
mined his allowance as of July 1, 
1934, and brought the result down 
to the later date by deducting a pro- 
portionate amount for the property 
which had been retired during the in- 
terval up to December 31, 1935. 


The total allowances which he made 
as of December 31, 1935, the portion 
23 P.U.R.(N.S.) 
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which he found was included in the 
various property accounts as of July 
1, 1934, and the remainder which he 
set forth separately in the overhead 
accounts may be tabulated as follows: 


General overheads: 
Engineering and superintendence 
Local office expense 
Transportation expense 
Storeroom expense 


General construction costs: 


for all tangible property accounts ex. 
cept land. 

In calculating his “general construc. 
tion costs,” he applied a factor of 3 
per cent for “taxes during construc. 

Amounts 
included in 


property 
allowances accounts 


$207,287 $155,717 
101,770 15,040 
41,599 6,939 
59,941 10,381 


$410,597 $188,077 


Burnell 
Remainder 


$51,570 
86,730 
34,660 
49,560 


$222,520 





Taxes during construction, law expenditures during 
construction, and miscellaneous construction ex- 


penditures : 
Interest during construction 


Grand total 


Mr. Burnell proposed that the total 
of $540,617 be recorded as part and 


parcel of the original cost of physical 
property, but suggested as an alterna- 
tive that this amount might be placed 
in the “Gas Plant Acquisition Adjust- 
ment” account, In either case, he con- 
tended that the amount should be re- 
tired gradually as the physical prop- 
erty is withdrawn from service and 
charged against the retirement reserve, 
inasmuch as these unrecorded over- 
heads in his opinion were actually part 
of the cost of the physical property. 
He estimated the allowances termed 
“costs not recorded in capital ac- 
counts” by applying a factor of 4.6 
per cent for engineering and superin- 
tendence to the total cost for all 
accounts from “Structures” to “Con- 
sumers’ Meter Installation” inclusive, 
2.2 per cent for local office expense, 
0.9 per cent for transportation ex- 
pense, and 1.3 per cent for storeroom 
expense to the total cost determination 
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$157,783 


$157,783 
162,517 


160,314 


—___ 


$318,097 


$540,617 
tion, etc.,”’ to a total made up of all 
operating property accounts, his ini- 
tial allowance of $107,092 for organi- 
zation and his allowance for unrecord- 
ed overheads. He then applied a fac- 
tor of 3 per cent to the cumulative to- 
tal as an allowance for interest during 
construction. 

There is no proof that the compa- 
ny actually experienced any of the 
overheads which Mr. Burnell claims 
except those already included in the 
classified operating property accounts 
in Table 1. In calculating his first 
group of hypothetical overheads, Mr. 
Burnell assumed that the company 
should have experienced the same costs 
in all years that it had in certain ones. 

This assumption is not substantiat- 
ed by the facts. For example, in the 
case of engineering and superintent- 
ence, Mr. Burnell included manage- 
ment fees in determining his factor, al- 
though the company did not pay such 
fees except during the period from 








$730,897 $190,280 
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1925 to 1931. His allowances for 
“general construction costs’ were 
based only on general information and 
opinions as to what he thought ought 
to have happened, but without any 
factual knowledge as to the experience 
of this particular company. 

[8] The proposal that the company 
be allowed at this late date to reverse 
its treatment of overheads and to in- 
clude large amounts as part of the 
original cost of its property or place 
them temporarily in some other asset 
account to be amortized is not new. 
Variations of this theme have been 
discussed at length in opinions of the 
Commission in the Kings County 
Lighting Company Case (opinion de- 
cided February 17, 1937, Case No. 
6983) and in the Bronx Gas and Elec- 
tric Company Case (opinion decided 
February 1, 1938, Case No. 8235 [24 
P.U.R.(N.S.) —]). The plan has 
uniformly been rejected. 

Mr. Burnell was frank and freely 
admitted that the company had classi- 
fied as operating expenses in past 
years overheads, except interest dur- 
ing construction, which he now 
claimed should be included in origi- 
nal cost; also, that the company had 
so reported these charges in certified 
statements submitted annually to the 
Public Service Commission since 1908. 
He admitted that the uniform system 
of accounts prescribed by the Com- 
mission with all the force of law re- 
quired company officials to determine 
currently what were proper capital 
charges and what were proper operat- 
ing expenses. He also conceded when 
queried that he probably would have 
made the same classification that the 
company did at the time the entries 
were made. 


How any one can admit that the 
entries were properly made and then 
subsequently have the audacity to in- 
crease capital charges by such belated 
transfers is beyond our comprehen- 
sion. We might understand how a 
reformed accountant or engineer 
might claim that he had seen the error 
of his ways and admitting his mistakes 
now claim that they should have been 
so charged and should be so charged 
hereafter. But how any accountant 
or engineer can assert that an expendi- 
ture was and is a proper operating 
expense and also a proper capital 
charge is incomprehensible except up- 
on the basis that the ends justify the 
means. 

But this is not all, for if Mr. Bur- 
nell’s recommendation were followed, 
operating expenses would be again 
burdened with the same costs that have 
already been charged to operating ex- 
penses. This Mr. Burnell admitted 
upon cross-examination. 

The way this duplication arises is 
as follows: If these items were in- 
cluded in original cost, a depreciation 
reserve would need to be built up 
through charges to operating expenses 
in order that when the property is re- 
tired and its cost eliminated from the 
proper asset account, it could be 
charged to a reserve. As these costs 
were in the past charged in operating 
expenses in first instance, this prac- 
tice would result in charging them 
again to operating expenses through 
the accrual charged to operating ex- 
penses and credited to reserves. 

Further, to the extent that such 
overheads were allowed in determin- 
ing the fair value of the property, the 
company would receive a_ return 
thereon during the entire life of the 
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property to which they were said to 
apply, notwithstanding the fact that 
when they were incurred they were 
originally charged to operating ex- 
penses. 

With respect to interest during con- 
struction, Mr. Burnell claimed that his 
allowance was intended to cover the 
interval between payments by the com- 
pany and the productive use of the 
property. He made no study of the 
cost of money to this company or of 
the average period of construction but 
relied upon his general familiarity 
with the type of property involved, 
basing his allowance upon a 6 per cent 
interest rate and a one-year construc- 
tion period. He acknowledged that 
different property groups would have 
different construction periods, but he 
made no studies of this factor. 

The allowance for interest during 
construction ended with July 1, 1934. 
Strangely enough, neither he nor the 
company calculated any actual or the- 
oretical interest during construction 
on the additions made during the pe- 
riod from that date to December 31, 
1935. But here was a recent period 
which could have been used to show 
Mr. Burnell’s theory was right if it 
were sound. This omission may be 
significant. 

The original cost given for the clas- 
sified operating property accounts in 
Table 1 includes all of the surviving 
overheads which the company consid- 
ered proper capital charges when ex- 
penditures were made in the construc- 
tion of its property. The further al- 
lowances claimed by Mr. Burnell, if 
experienced at all, were currently 
charged by the company to operating 
expenses or other income deductions 
when the full facts were available. It 


is the opinion of this Commission, for 
the reasons stated in various decisions, 
that a company may not later reverse 
the determinations currently made in 
order to improve its present status in 
accounting, capitalization, or rate cas- 
es. Items may not be shifted from 
one place to another as may be ad- 
vantageous. Provisions to this effect 
are included in the uniform system of 
accounts effective as of January ], 
1938, and in the continuing property 
record orders. 


Management Fees 


[9,10] The difference between the 
last two columns of Table 1 ($119,- 
997) represents the remaining portion 
of amounts paid to Dawes Brothers, 
Inc., and to Federated Utilities, Inc., 
as management fees. The fees paid 
to Dawes Brothers for the period from 
June 1, 1925, to November 30, 1929, 
were calculated at 24 per cent of the 
gross earnings of the company for the 
year ending May 31, 1926, and at 1.9 
per cent of the gross earnings there- 
after. Management fees paid to Fed- 
erated Utilities during the period from 
December 1, 1929, to December 3], 
1931, were calculated at 3 per cent of 
the gross revenues plus 10 per cent on 
all extensions, additions, and improve- 
ments to the property except furniture 
and fixtures. We are here concerned 
only with the fees charged to fixed 
capital. 

Mr. Burnell knew nothing of the 
services rendered by either concern 
except from hearsay and information 
furnished by Mr. Kohout. He testi- 
fied that beginning in 1932 the regu- 
lar employees did all of the work said 
to have been performed by the man- 
agement organization. Yet the prop- 
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erty constructed was not unduly cost- 
ly, inefficiently built, or of poor grade. 

Mr. Kohout testified that neither 
concern had any local office in the 
state of New York and that all com- 
munications were with their Chicago 
ofices. He recalled that representa- 
tives frequently visited the offices, 
plant, and property of the company. 
He could not recall that Dawes Broth- 
ets, Inc., had ever furnished plans to 
the company. He said that work or- 
ders for proposed construction were 
sent to Federated Utilities, Inc., in 
Chicago for approval, but could recall 
no instance where approval had not 
been given or where new construction 
work had been proposed or initiated 
except by the company itself. De- 
tailed statements of the time spent 
by representatives of the management 
companies either in New York state 
or in Chicago had never been submit- 
ted. 

Mr. Kohout disclaimed knowledge 
as to affiliations between his company, 
the management companies, and 
Dawes Brothers, Inc., or Colonel 
Pierce. He denied that the company 
had been known as a Dawes Brothers 
affliate although he admitted that af- 
filiated interests were large stockhold- 
ers. For example, in 1925 Rufus 
Dawes held 355 shares of stock, Jo- 
seph A. Markley held 125 shares and 
both were connected with Dawes 
Brothers, Inc., which itself owned 
2,100 shares. He knew even less con- 
cerning affiliations with Colonel 


Pierce whom he saw on only one oc- 
casion. It is interesting to note that 
the signatories to the management 
contract were officers and directors of 
the New York and: Richmond Gas 
Company and all had the same address 
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as that listed in the annual report for 
Colonel Pierce. It is also significant 
that the annual reports for the years 
1929 to 1932, inclusive, show that the 
company received advances from Fed- 
erated Utilities, Inc., which concern 
was designated therein as an affiliated 
company. 

Apart from the question of control, 
the company did not present any proof 
whatever as to two vital considera- 
tions, namely, whether valuable serv- 
ices were rendered and what the cost 
of such services, if any, were to the 
management corporations. Cf. Smith 
v. Illinois Bell Teleph. Co. (1930) 282 
U.. &. 333, 75: L. ed. 255; PUR, 
1931A, 1,51 S. Ct. 65. Mr. Kohout 
admitted that there was nothing in the 
records of the company to show what 
had actually been done or what bene- 
fits had been conferred upon the com- 
pany by either management organiza- 
tion. To his knowledge, no one con- 
nected with the gas company ever in- 
vestigated the charges made ; payments 
were made on the basis of the con- 
tracts. 

No evidence has been presented to 
show that valuable services were ac- 
tually rendered to the gas company. 
There is no information of record to 
indicate that the company ever re- 
ceived any benefits from the fees paid 
to the management companies. All 
indications point to the conclusion 
that the management fees were turned 
over to interests affiliated with those 
in control, not as payments for serv- 
ices rendered but as an additional re- 
turn over and beyond the dividends 
declared. The arrangement was ap- 
parently for the purpose of concealing 
what the interests in control received 
23 P.U.R.(N.S.) 
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and of inflating operating expenses 
and capital costs. 

Counsel for the company asserts 
that the company has presented all 
the proof it has to support the charges 
for services by the management com- 
panies and apologizes for the dearth 
of the information. He argues that 
the Commission ought to allow the 
fees because the company has done 
the best that it could, withholding 
nothing. This very fact indicates that 
there was no dealing at arm’s length 
between the New York and Richmond 
Gas Company and the management 
companies. The latter evidently were 
fully aware that they did not have to 
justify or establish the extent of the 
services or work performed. They 
knew that they would regularly re- 
ceive their percentage fees. Conse- 
quently, why worry about the render- 


ing of any statements or establishing 
to the satisfaction of the officials of 
the New York and Richmond Gas 
Company the extent and reasonable 


cost of their services. The fees paid 
them were not based in any way upon 
the work done, but entirely upon the 
gross revenues of the company in one 
instance and upon gross revenues and 
the additions to fixed capital in an- 
other. If the company does not have 
justifying data, as it freely admits 
that it does not, that is the fault of 
the company and is no basis for al- 
lowing large management fees quite 
obviously a means of siphoning prof- 
its from the coffers of the gas com- 
pany to servicing companies in Chica- 
go. 

Counsel also argues on behalf of 
the company that if items once deter- 
mined to be operating expenses and 
23 P.U.R.(N.S.) 


so entered upon the records of the 
company may not now be shifted to g 
capital account, the company should 
be allowed to retain as a capital asset 
charges that were made to capital al- 
though the company is now not able 
to fully support them, i.e., manage- 
ment fees. This argument seems to 
be that two wrongs result in one right, 
The Commission is not in the position 
of a horse trader and is not warranted 
in swapping one error against another 
error just because both were made, 
It is our function and duty to analyze 
each separately and to determine to 
what extent such claim is justified, 
The propriety of the management 
fees has not been justified either by 
proof that the gas company received 
services of value or that it was charged 
the cost of performing the services 
whether they had any value or not. 


Other Asset Accounts 


[11] The differences between the 
cost determinations for non-operating 
property may be reconciled as fol- 
lows: 


Management Fees 
Included Excluded 


Mylott 
$180,545.20 $176,083.29 


ble 112) 





Deduct: Items exclud- 
ed by Burnell: 
Clifton gas plant: 
Blower, turbine and 


$4,237.00 


5,307.00 
149.00 


$4,237.00 


5,030.00 
Drip oil pump .... 149.00 
Regulators and pits: 
Broad and Tomp- 
kins streets 
Price street 
Clove road 


240.00 

220.00 
$10,153.00 — $9,876.00 
$170,392.00 





Balance 





Burnell 
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Mr. Burnell testified that the five 
items of property given above, al- 
though in existence, were not used and 
useful in the public service and should 
have been written off the books as of 
December 31, 1935, leaving the ac- 
count on the books at $170,392. 

As the management fees have been 
excluded as not supported by testi- 
mony in dealing with operating prop- 
erty, they should also be eliminated 
here. This would reduce the balance 
in the nonoperating property account 
to $166,207.29. 

Mr. Burnell’s suggested treatment 
would be equivalent to charging off 
the five items not used and useful to 
surplus; but as this property was pre- 
sumably used and useful in the public 
service at one time, the proper dispo- 
sition would be a charge to retirement 
reserve of the amounts given above 


with management fees excluded. 
[12,13] The only remaining ad- 

justment to be considered upon the 

asset side of the balance sheet is in 


“Miscellaneous Suspense” account, 
which appeared upon the books of the 
company upon December 31, 1935, at 
$108,700.29. This balance consisted 
of $8,450.40 representing expendi- 
tures made in an unsuccessful attempt 
to secure a franchise in the fifth ward 
of Staten Island, $95,259.46 repre- 
senting the unamortized portion of 
certain expenditures made in 1934 
and 1935 in connection with a rate 
case before the Commission, and $4,- 
990.43 representing several items, the 
final disposition of which has not yet 
been determined. 

As the company actually wrote off 
the first amount in 1936 and as it 
should not be carried as an asset, it 
should be eliminated here. 
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The total rate case expenses in- 
curred were $116,392.75 of which the 
company charged to operating expens- 
es in 1935 $21,133.29. As the com- 
pany did not operate under the system 
of accounts prescribed by the Com- 
mission to become effective January 1, 
1934, but contested our order and 
claimed to be following the system of 
accounts prescribed in 1923 effective 
January 1, 1924, the correctness of its 
operations may be tested by the pro- 
visions of that system, which contains 
the following: 

“6. Suspense Accounts. 

“Suspense accounts are accounts in 
which may be carried any expenditure, 
the appropriate disposition of which is 
not yet determined, or any loss which 
may properly be spread over a period 
of time, or any other debit which may 
be amortized through charges made 
to expense or other income accounts at 
intervals over a period of time; credit 
items, the final disposition of which is 
not yet determined, may also be car- 
ried in suspense under account No. 
261, ‘Miscellaneous Unadjusted Cred- 
its.’ Any debit or loss item which 
properly may be spread over a period 
of time shall be amortized only after 
an order of the Commission providing 
for the same.” 

Particular attention should be called 
to the last sentence. 

The instructions do not specifically 
prohibit the setting up of a suspense 
account but they do prohibit any amor- 
tization of such a suspense account 
after it has been set up unless such 
amortization plan has been approved 
by the Commission. 

However, there are other provisions 
in the accounting system which cover 
23 P.U.R.(N.S.) 
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this point. Under Account 134, there 
is the following instruction: 

“The charges to operating accounts 
and the credits to these accounts 
should, unless there is some good rea- 
son to the contrary, be so distributed 
that the costs for any one year will be 
absorbed by the transactions occurring 
during that year.” 

Under Account 257, there is the 
following : 

“Note.—If the accounting company 
maintains operating reserves for the 
purpose of equalizing expenses from 
month to month, such reserves shall 
be cleared annually unless there re- 
mains a credit balance due to the non- 
completion of maintenance work be- 
cause of adverse labor conditions, non- 
receipt of material, or other similar 
reasons, in which case such part of the 
balance as is applicable to unfinished 
work may be carried over to the fol- 
lowing year. Under no circumstances 
shall a debit balance be carried over the 
year.” 

Taken together, these provisions in- 
dicate that it was the intention that 
operating expenses or other charges 
against income incurred in the given 
year and not clearly applicable to a 
definite future period) as would be the 
case in prepaid insurance or taxes) 
should be charged against the year in 


which the expense was incurred and 
that no portion of any expense should 
be spread over future years except 
with the specific approval of the Com- 
mission. 

As the company never applied to the 
Commission for permission to spread 
the expenditures incurred in 1934 and 
1935, the company was under obliga- 
tion under the system of accounts 
which it purported to be following to 
have charged to operating expenses 
in 1934 $87,064.60 and $29,328.15 in 
1935. If this had been done, there 
would now be no proper charge in 
miscellaneous suspense account for 
rate case expenses incurred in 1934 
and 1935. 

As the company did not secure the 
approval of the Commission to spread 
the entire amount over a period of 
five years, the only balance considered 
as remaining in the account as of De- 


cember 31, 1935, is $4,990.43. 


Summary of Asset Account Changes 


Before passing to the consideration 
of the changes which should be made 
in the liability side of the balance 
sheet, we may now summarize the 
conclusions heretofore reached. These 
are shown upon Table 2 with one ex- 
ception hereafter to’ be considered. 

A few words of explanation re- 


TasLe 2. Asset Accounts, DecEMBER 31, 1935 


Fixed capital 

Operating property—gas 
Construction work in progress 
Nonoperating property 


Balance 
$6,679,327.84 


Book Adjusted 


Adjustments Balance 


$6,679,327.84 Cr. 
4,830,759.00 Dr. 
5,290.78 Dr. 
166,207.29 Dr. 


$4,330,759.00 
5,290.78 
166,207.29 





Total fixed assets 


$6,679,327.84 





$1,677,070.77 Cr.  $5,002,257.07 


115,514.03 
469,233.49 


108,700.29 


$7,372,775.65 
488 


115,514.03 Cr. 


53,877.76 Dr. 
103,709.86 Cr. 


$1,842,416.90 


Miscellaneous investments 
Current and miscellaneous assets 
Capital stock expense 
Miscellaneous suspense 


469,233.49 
53,877.76 
4,990.43 


$5,530,358.75 








23 P.U.R.(N.S.) 





RE NEW YORK & RICHMOND GAS CO. 


garding this table may be advisable. 
The increase in nonoperating proper- 
ty consists principally in transfers 
from the old account ‘Miscellaneous 
Investments” and from fixed capital 
of property not used and useful in 
the public service. 

The increase in capital stock ex- 
pense also represents an amount trans- 
ferred from fixed capital. 

The total reduction in the asset ac- 
counts listed in Table 2 is $1,842,- 
416.90. This in general consists of : 


explained. It represents contribu- 
tions which have been made by con- 
sumers but which do not appear where 
they should as a reserve account upon 
the liability side of the balance sheet. 

The retirement reserve as of De- 
cember 31, 1935, stood on the books 
of the company at $86,998.14. Upon 
the basis of property having an origi- 
nal cost of over $5,000,000, this re- 
serve represents only 1.7 per cent of 
the total. This proceeding has not 
involved the determination of the 


Adjustment of fixed assets, exclusive of management fees and the account 


“organization” 

Neglected retirements chargeable to reserve: 
Period 1909 to 1922 
Nonoperating property 


Total excess of book cost over original cost 
Management fees: 

In operating property 

In nonoperating property 

In neglected retirements 


Capital stock expense: : 
Book balance for “organization” 
Capital stock expense 


Miscellaneous suspense : 
Franchise expenditures 
Rate case expenditures 


Changes in Liabilities 


[14] The changes upon the lia- 
bility side of the balance sheet may be 
summarized as follows: 


(1) Transfer from consumers’ de- 

posits to accounts payable .... $11,675.34 
(2) Increase in contributions for 

extensions 270,188.00 
(3) Decrease of retirement reserve 30,479.55 


The first item represents deposits of 
consumers which have been unclaimed 
for a period of more than fifteen years. 
According to law, this amount should 
be paid to the state of New York, and 
consequently, has been transferred 
from consumers’ deposits to accounts 
payable. 

The second item has already been 
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$1,574,852.98 


$22,491.00 


9,876.00 32,367.00 


$1,607,219.98 





$119,997.00 
4,184.91 


277.00 124,458.91 


$60.905.91 


53,877.76 7,028.15 


$8,450.40 


95,259.46 103,709.86 


$1,842,416.90 





amount of depreciation actually exist- 
ing in the property, but anyone fa- 
miliar with the property knows that it 
is totally inadequate to meet the de- 
preciation which actually exists. 

Our investigation shows that the 
reserve should be reduced over $30,- 
000 obtained by the following process : 


Credits: Excess charges to the re- 
serve because of management fees 
which should have been excluded 

Debits: Property retired but not 
charged off 
Nonoperating property less man- 

agement fees 


$1,887.45 
22,491.00 


9,876.00 

Net amount $30,479.55 
Amortization Plan 

Combining the changes upon the 
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asset side which represent a deduction 
of $1,842,416.90 with a net increase 
in certain liability accounts of $239,- 
708.45 produces a total of $2,082,- 
125.35 to be adjusted upon the liabili- 
ty side. 

The system of accounts effective 
December 31, 1935, differs from that 
now in operation. If entries were to 
be made under the former system, the 
accounts would have to be adapted as 
of January 1, 1938, to the new sys- 
tem. However, without an examina- 
tion of the operations of the company 
for the years 1936 and 1937, journal 
entries cannot now be ordered. I sug- 


gest, therefore, that the pending case 
be reopened and an opportunity af- 
forded to place in evidence the opera- 
tions affecting the balance sheet ac- 
counts which have taken place in the 
last two years. 


It will then be pos- 
sible to determine what entries should 
be made to bring the accounts up-to- 
date and to make all adjustments 
which would produce a balance sheet 
entirely in accordance with the present 
system of accounts. 

Upon the basis of the record as it 
now stands and using the present sys- 
tem of accounts, it seéms that the 
stated value of common stock should 
be reduced between $800,000 and 
$1,000,000, that from $300,000 to 
$500,000 should be placed in the ac- 
count, “Gas Plant Acquisition Adjust- 
ments,’ and that surplus should be 
reduced about $800,000. But, I rec- 
ommend that before any final order 
is prepared the case be reopened and 
the facts brought down to December 
31, 1937. 

If this course is followed, there is 
one important adjustment indicated 
by the record as it now stands. As of 
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December 31, 1935, the balance in 
Consumers’ Meter Installation account 
was $69,254, representing the original 
cost of 37,935 installations. The com- 
pany then owned only 34,394 meters, 
The present system of accounts re- 
quires that meter installations in ex- 
cess of the number of meters actually 
installed shall be written out of capi- 
tal if there is no prospect of reuse and 
in any event before the end of the year 
following that during which the meter 
was removed. The figures doubtless 
have changed in the last two years, 
but in any event some adjustment of 
the account will be necessary as of De- 
cember 31, 1937. 

Perhaps one further general com- 
ment should be made. This is not a 
rate case. It merely involves the ac- 
counts of the company. So far as the 
determinations now made as to origi- 
nal cost are concerned, they would be 
conclusive also in a rate case as of 
the date to which they apply. But 
wherever consideration must be given 
to further factors before determining 
a rate base, findings now made are 
not conclusive. Two examples will 
serve to illustrate this point. 

The rule of law is well éstablished 
that a company is entitled to a fair re- 
turn upon the value of its land at the 
time the finding is made. Original 
cost may be a factor and is determina- 
tive where there is no satisfactory evi- 
dence of current market value (see 
opinion of the Commission in Case 
No. 6093 et al. relating to the rates of 
the Long Island Lighting Company, 
decided December 18, 1935 [18 
P.U.R.(N.S.) 65] and Long Island 
Lighting Co. v. Maltbie [1937] 249 
App. Div. 918, 18 P.U.R.(N.S.) 225, 
292 N. Y. Supp. 807). 
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In the present case, there is no satis- 
factory proof of what the company 
paid for the organization of the cor- 
poration as such. It is undoubtedly 
true that the operation involves some 
expenditures, but the amount is affect- 
ed by many factors and if in a rate 
case the company were to present con- 
vincing testimony that the cost of 


forming a company would be a cer- 
tain sum, such cost would be a factor 
in determining the amount for this 
element that should be allowed. The 
present determination that no cost has 
properly been proved does not sig- 
nify therefore, that nothing would 
be allowed for organization in a rate 
case. 





PENNSYLVANIA SUPERIOR COURT 


Abington Electric Company et al. 


Pennsylvania Public Utility Commission 


(— Pa. Super. Ct. —, 198 Atl. 906.) 


Consolidation, merger, and sale, § 21 — Convenience of public — Rate reductions. 
1. The Commission, in passing upon the question whether a sale of utility 
property should be approved as necessary or proper for the accommodation 
and convenience of the public, must give due regard to the convenience of 
not merely some but all of the consumers, and a proposed reduction in 
rates to a substantial number of customers would certainly be a conven- 
ience to them, p. 493. 


Consolidation, merger, and sale, § 19 — Benefit to public. 
2. The Commission should grant the right to a public utility company to 
sell any of its property to another corporation if such action is necessary 


or proper for the service, accommodation, convenience, or safety of the 
public, p. 494. 


Consolidation, merger, and sale, § 7 — Functions of Commission — Managerial 
matters. 
3. The Commission, in determining the service, accommodation, or safety 
to the public as a basis for approving or disapproving a sale of public utility 
property, may not disregard the evidence and consider the questions from 
a managerial viewpoint as that power has not been delegated to it by the 
legislature, and when it attempts to do so it is acting illegally, p. 494. 


Consolidation, merger, and sale, § 20 — Grounds for approval or disapproval — 
Rate benefit to part of consumers. 
4. The action of the Commission in refusing to approve a sale of utility 
property by one corporation to another, which would result to the companies’ 
advantage and be a benefit to one-half the consumers which would exceed 
the disadvantage to the other one-half, cannot be regarded as a proper 
exercise of its power, p. 495. 
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Consolidation, merger, and sale, § 62 — Scope of proceeding — Power of Com. 
mission — Order to obtain authority. 

5. The Commission, in a proceeding on application by an electric utility 
company for authority to sell facilities constructed in territory where jt 
has no lawful right to serve, and in which proceeding the company’s rights 
and powers were not for determination, cannot without a hearing on that 
question order the company to obtain authority to serve in such territory, 
p. 495. 

Service, § 31 — Powers of Commission — Charter rights of utility. 
6. The Commission cannot require a public utility company to serve in 
a territory not within the scope of its charter and applicable statutes, p, 
495. 

[May 4, 1938.] 


—— from Commission order denying authority to sell 

distribution lines and facilities and directing utility com- 

pany to obtain authority to serve; order reversed and applica- 

tion for certificate of public convenience directed to be approved. 
For Commission decision, see 21 P.U.R.(N.S.) 63. 


Argued before Keller, P. J., and 
Cunningham, Baldrige, Stadtfeld, 
Parker, and Rhodes, JJ. 

APPEARANCES: H. W. Mumford, 
of Welles, Mumford, Stark & Mc- 
Grath, all of Scranton, Francis H. 
Scheetz, of Evans, Bayard & Frick, 
all of Philadelphia, and Harold J. Ry- 
an, of Reading, for appellants; Paul 
D, Larimer, Legal Assistant, of 
Ebensburg, and Samuel Graff Miller, 
Assistant Counsel, and Edward Knuff, 
Counsel, both of Harrisburg, for ap- 
pellee. 


BALprRIGE, J.: This appeal is from 
the refusal of the Pennsylvania Public 
Utility Commission to approve the 
sale by the Abington Electric Compa- 
ny to the Northern Pennsylvania Pow- 
er Company of certain distribution 
lines and facilities located in Lenox 
township, Susquehanna county. These 
companies will be referred to hereafter 
as the Abington Company and the 
Northern Company, respectively. 


23 P.U.R.(N.S.) 


The Abington Company supplies 
light, heat, and power, by electricity, 
in that part of Lackawanna county 
which adjoins Lenox township in Sus- 
quehanna county. It has no express 
charter rights in Lenox township, but 
renders service in that portion there- 
of which is adjacent to its chartered 
territory. 

The Northern Company, under its 
express charter rights, furnishes the 
same service in portions of Susque- 
hanna county, including the township 
of Lenox where ‘t has distribution 
lines. It purchases from the Abing- 
ton Company some of its energy, 
which is supplied at a point where the 
lines of the two companies join in 
Lenox township. 

The Abington Company agreed to 
sell, and the Northern Company con- 
sented to buy, all the distribution lines 
of the former company in Lenox 
township for $5,700; the Northern 
Company to serve all the Abington 
customers in that township. 
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The Public Utility Commission re- 
fused to approve the sale, on the 
ground that the rates of one-half the 
consumers served by the distribution 
lines proposed to be transferred would 
be increased. It ordered further: 
“That Abington Electric Company 
forthwith take appropriate action to 
obtain lawful authority to supply elec- 
tric service in that part of Lenox town- 
ship, Susquehanna County, in which 
said Abington Electric Company now 
supplies such service without such au- 
thority.” 

The appellants’ first position is that 
§ 202(e), Art. 2, of the Public Utility 
Law of May 28, 1937, P. L. 1053, 66 
PS § 1122(e), is void, as being an 
unconstitutional delegation of legis- 
lative power. It is unnecessary to 
discuss that question, as this court is 
of the unanimous opinion that the 
Commission’s action in refusing a cer- 
tificate of public convenience evidenc- 
ing its approval of the sale of the Ab- 
ington Company’s property was arbi- 
trary and unreasonable. 


The two pertinent provisions of the 
Public Utility Law are §§ 202 and 
203, which we will assume are valid 
legislation. The former provides that, 
if a certificate of public convenience 
first be had and obtained, it shall be 
lawful, § 202(e), 66 PS § 1122(e): 


“For any public utility to ac- 
quire from, or transfer to, any person 
or corporation, including a municipal 
corporation, by any method or device 
whatsoever (including among other 
things a consolidation, merger, sale 
or lease) the title to, or the possession 
or use of, any tangible or intangible 
property whatsoever: Provided, how- 
ever, that the Commission may, by 
regulation, exempt any class of con- 
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struction, installation, or improve- 
ment, or any class of property from 
the provisions of this paragraph.” 

Section 203(a), 66 PS § 1123(a), 
reads as follows: “A certificate of 
public convenience shall be granted by 
order of the Commission, only if and 
when the Commission shall find or de- 
termine that the granting of such cer- 
tificate is necessary or proper for the 
service, accommodation, convenience, 
or safety of the public; and the Com- 
mission, in granting such certificate, 
may impose such conditions as it may 
deem to be just and reasonable.” 

The Commission pointed out in its 
report and order that, of the twenty- 
eight customers being served from the 
distribution lines in question, the rates 
of fourteen would be increased in the 
total sum of $5.66 per month, by the 
substitution of the tariffs of the 
Northern Company for those of the 
Abington Company, if the sale were 
approved, and that the rates of the re- 
maining fourteen would be decreased 
in a total amount of $23.76, making a 
total net decrease, accruing from the 
sale of the lines, in the amount of 
$18.10 per month. Only one custom- 
er’s rate would be increased more than 
$1 per month; the monthly increase 
for the other thirteen would be less 
than 60 cents. The decreases to the 
consumers are estimated from 8 cents 
to $8.31 per month. The monthly de- 
crease of seven of the consumers 
would be more than $1. 

[1] In passing upon the question 
whether this sale should be approved 
as necessary or proper for the accom- 
modation and convenience of the pub- 
lic, due regard should be given to the 
convenience of not merely some, but 
of all, of the consumers. The reason 
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given by the Commission for refusing 
this application is “that the few larger 
consumers would receive the entire 
benefit of the net decrease in rates.”’ 
This statement is not supported by the 
facts, as one-half the total number of 
consumers served in this township 
would receive a fairly substantial re- 
duction, considering the amount each 
pays, amounting to more than four 
times the increase in rates the other 
one-half would be required to pay. 
From the Commission’s report, we 
can but conclude that it failed to give 
due weight to the material benefits the 
one-half would derive from the sale. 
The proposed reduction in rates to a 
substantial number of customers 
would certainly be a convenience to 
them. 

[2] The legislature, as we have 
seen, has provided that it is entirely 
proper for any utility, upon the Com- 
mission’s approval, to sell to another 
corporation any of its property. The 
Commission should grant that right, if 
such action is necessary or proper for 
the service, accommodation, conven- 
ience, or safety of the public. It does 
not appear, nor does the Commission 
hold, that this arrangement was not 
for the best interests of the companies 
involved. Its report indicates quite 
the contrary, as it states: “It would 
be unnecessary for Northern Penn- 
sylvania Power Company to construct 
additional facilities for service to said 
consumers.” 

[3] There was no question raised 
by the Commission to the proposed 
sale on the basis of an improper price, 
or that the service to the customers 
would be impaired, or any other sub- 
stantial or valid reason militating 
against the consummation of the sale. 
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It was not within the contemplation of 
the legislature to restrict utility actiy- 
ties, so that a company may not con- 
duct and control its affairs to its best 
interests, but that it may fully enjoy 
and exercise all the rights, powers, and 
privileges which it lawfully possesses, 
keeping in mind always the public 
welfare, so that there is a proper sery- 
ice, accommodation, convenience, or 
safety. It is only as to matters in 
which the public may be interested, 
and then only for such special purpos- 
es as are mentioned in the act, that 
the Commission has jurisdiction. “A 
public service company, as any other 
company, has the right to manage its 
own affairs to the fullest extent con- 
sistent with the public interest, and in 
so far as they do not act contrary to 
law.” Hostetter v. Public Service 
Commission (1933) 110 Pa. Super. 
Ct. 212, 220, 168 Atl. 493, 496. In 
determining the service, accommoda- 
tion, convenience, or safety to the pub- 
lic, the Commission may not disregard 
the evidence and consider the questions 
from a managerial viewpoint, as that 
power has not been delegated to it by 
legislature, and, when it attempts to 
do so, it is acting illegally. It must 
stay within its limits of jurisdiction. 
In Coplay Cement Mfg. Co. v. Public 
Service Commission, 271 Pa. 58, 61, 
P.U.R.1921E, 597, 114 Atl. 649, 16 
A.L.R. 1214, the court said: “It was 
not intended by the legislature that 
the Commission should be a board of 
managers to conduct and control the 
affairs of public service companies; 
but it was meant that, where certain 
of their powers and obligations had 
intimate relation to the public through 
fairness, accommodation, or conven- 
ience, the Commission should have an 
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inquisitorial and corrective authority 
to regulate and control the utility in 
the field specifically brought within 
the Commission’s jurisdiction.” 

[4] The Commission’s action in re- 
fusing to grant the certificate applied 
for, which would result to the com- 
panies’ advantage and be a benefit to 
one-half the consumers which would 
exceed the disadvantage to the other 
one-half, cannot be regarded as a 
proper exercise of its power. 

[5] Furthermore, the Commission, 
in directing the Abington Company to 
obtain lawful authority to supply elec- 
tric service in the portion of Lenox 
township now being served, in our 
opinion, exceeded its authority. The 
authority of that company to serve 
consumers in that district was not at 
issue in this proceeding. The appli- 
cation had for its sole purpose the ap- 
proval of the sale of the Abington 
Company’s property. Whether that 
company, under its charter powers or 
the adjacent clause in the Act of May 
8, 1889, § 2, P. L. 136, 15 PS § 1181, 
may give service in Lenox township, 
where the Northern Company has ex- 
press charter rights for the entire 
township, cannot be determined from 
this record. Certainly, its rights and 
powers were not for determination. 
No fair and open hearing was had, as 
Appar- 
ently, that matter was not even dis- 
cussed. “The right to such a hearing 
is one of ‘the rudiments of fair play.’ ” 
Ohio Bell Teleph. Co. v. Ohio Pub. 
Utilities Commission (1937) 301 U. 
S. 292, 81 L. ed. 1093, 18 P.U.R. 
(N.S.) 305, 313, 57 S. Ct. 724. Be- 
fore the Commission could enter an 
enforceable order compelling the Ab- 


ington Company to obtain authority to 
give service in Lenox township, com- 
plete and specific pertinent findings 
should have been made, so that the 
court, if a review should be necessary, 
could have an understanding of the 
Commission’s action. This court said 
in Erie Lighting Co. v. Public Utility 
Commission (1938) — Pa. Super. Ct. 
—, 24 P.U.R.(N.S.) —, 198 Atl. 
901: “Among the restraints af- 
fecting those performing administra- 
tive and quasi judicial functions are 
the requirements that the agency so 
acting shall afford the interested par- 
ties a fair and open hearing, that it 
make findings of fact so that its action 
may be reviewed, if necessary, by the 
courts, and that it assign a reason for 
its action.” 

[6] This record in its present con- 
dition does not require us to decide 
whether the Abington Company has 
corporate authority to serve customers 
in Lenox township. We may add, 
however, that if the Abington Com- 
pany has no such authority, the Com- 
mission’s order is not warranted, as it 
cannot require a utility to serve in a 
territory not within the scope of its 
charter and applicable statutes. Johns- 
town Water Co. v. Public Service 
Commission, 107 Pa. Super. Ct. 540, 
542, P.U.R.1933C, 163, 164 Atl. 101; 
State ex rel. Ozark Power & Water 
Co. v. Public Service Commission, 287 
Mo. 522, P.U.R.1921D, 333, 229 S. 
W. 782. 

The order of the Commission is re- 
versed; the application for certificate 
of public convenience is directed to be 
approved; costs of this appeal to be 
paid by the Public Utility Commis- 
sion. 
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WISCONSIN PUBLIC SERVICE COMMISSION 


WISCONSIN PUBLIC SERVICE COMMISSION 


Oconto Falls 


Union Falls Power Company 


[2-U-1178.]} 


Discrimination, § 10 — Jurisdiction of Commission — Nonutility company. 
The Commission has no jurisdiction over a complaint by a municipality that 
rates of an electric company are discriminatory when the company is not 
shown to be a public utility subject to the provisions of Chap. 196, Statutes, 


[April 5, 1938.] 
“Pyanesencty by municipality against alleged discrimination by 
an electric company; dismissed. 


By the Commission: This inves- 
tigation arose as a result of corre- 
spondence between this Commission, 
the Water and Light Commission of 
the city of Oconto Falls, and the 
Oconto Falls Chamber of Commerce, 
in which the Commission was in- 
formed that the wholesale rate of the 
Union Falls Power Company to the 
Oconto County Rural Electric Co- 
Operative Association is lower than 
the municipal resale rate of the same 
company to the city of Oconto Falls 
and therefore discriminatory. 

Hearing: Madison, February 14, 
1938. 


Presiding: Examiner Jasper. 


APPEARANCES: Of the Commis- 
sion staff: H. T. Ferguson, Special 
Counsel, and John E. Rohan, Junior 
Assistant Rate Analyst. The city of 
Oconto Falls, by A. W. Johnson and 
Emmett Johnson, Oconto Falls. Un- 
ion Falls Power Company by R. M. 


Rieser, Madison. Rural Electrifica- 
tion Codrdination, by John A. Backer, 
Madison, and Oconto Electric Codp- 
erative, by N. E. Maloney, Attorney, 
Madison. 

The Union Falls Power Company 
objects to the Commission’s entertain- 
ing this proceeding on the basis that 
it is not a public utility and cites the 
decision of the Wisconsin supreme 
court in Union Falls Power Co. v. 
Oconto Falls (1936) 221 Wis. 45/7, 
265 N. W. 722, in which it was held 
that its operations were not those of 
a public utility. 

The jurisdiction of the Commission 
in this matter is dependent upon 
whether or not the respondent is a 
public utility subject to the provisions 
of Chap. 196, Statutes. The record 
herein does not establish that fact. 

It is therefore ordered, that the 
proceeding herein be and the same is 
hereby dismissed. 
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RCO Hammer performance records . . . 
busy street intersections . . . on inac- 
sible rural electrification jobs . . . in 
oded areas and on snow blocked streets 
. have conclusively proved that it's an 
ating time- and money-saver. Because 
>» BARCO is compact, it never blocks 
fic. Stowed away in the back of a car or a corner of a 
ck, it can be taken to any location quickly and cheaply. 
many cases fuel costs on street jobs will be less than a 
art of medium grade gasoline plus a small amount of oil. 


nd for full data on the record of this portable, powerful 
bl in the public utility field. 


ARCO MANUFACTURING COMPANY 


1803 W. Winnemac Ave., Chicago, Illinois 
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new products, and new methods. Also news on 
personnel changes, recent and coming events. 


. il) Industrial Progress 
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World’s Second Largest Dam 
To Be Built in California 


Oar of the second largest dam in 
the world, Shasta Dam, on the Sacra- 
mento River, in California, will soon begin, 
according to the Department of the Interior. 

Shasta Dam will be built about 14 miles 
north of Redding, California. It will cost 
about $36,000,000 and will require 54 years to 
complete. This huge dam will control the main 
stream of the Sacramento River through the 
creation of a reservoir with a capacity of 4,- 
500,000 acre-feet. The structure will be 560 
feet tall, second in height to Boulder Dam, 
which is 726 feet. It will be 3,500 feet long, 
with a slightly curved axis. It will have an 
overflow spillway in the center, and a power 
plant with a capacity of 350,000 kilowatts will 
be built at its base. The mass of concrete to be 
placed in Shasta Dam will amount to 5,610,000 
cubic yards, second only to Grand Coulee Dam 
on the Columbia River in Washington, which 
will have 10,250,000 cubic yards. 

Construction of the second section of the 
Contra Costa Canal of the Central Valley also 
will begin soon. Construction was begun on 
the first section of the Contra Costa Canal last 
year. 

The second section of the canal extends 
from the site of power plant No. 1 to a point 
immediately southwest of Antioch. The con- 
tract covers excavation for power plants Nos. 
1 to 4 and the construction of several major 
siphons, checks and bridges. 


Stanley Safety Saw 
NEw light-weight, heavy-duty safety saw, 
W-60, with plenty of power for con- 


tinuous operation and fast cutting, is an- 
nounced by Stanley Electric Tools Division, 


Light-weight Electric Power Saw. 


New Britain, Conn. This new saw has a 6-inch 
blade and cuts to a depth of 1% inches. A new 
type duplex handle, with two triggers, makes 
this saw easy to handle in any position. It js 
fully equipped with Stanley safety features, 
approved by insurance companies and indus. 
trial commissions. 

Only one adjustment is necessary to regulate 
depth of cut. Rugged and compact, the Stan- 
ley W-60 safety saw will perform efficiently 
for cutting 2-inch dressed lumber and for 
trimming roofing, sheathing and other building 
materials. The saw is packed in metal carrying 
case with combination rip and cross-cut blade, 
ripping gauge, wrench, lubricant and heavy 
rubber covered, three-wire cable. 


Detroit Edison Company Plans 
$15,000,000 Program 


i Reve Detroit Edison Company’s petition to 
borrow $15,000,000 to finance construction 
and improvement projects recently received 
preliminary approval by the Michigan Public 
Utilities Commission. 


Burnham Announces New Air 
Conditioning System 


yao type of air conditioning system known 
as the Burnham-Taco Venturi Condition- 
ing System has been recently introduced by the 
Burnham Boiler Corp. of Irvington, N. Y. 

It is primarily a warm water system in 
which only one main is used in the basement 
instead of two, which heretofore has been 
customary. Each radiator is connected to this 
single main by a Venturi fitting which acts as 
a pump and pulls the water thru the radiator. 
This action is increased by the use of an elec- 
tric circulator which is controlled by a room 
thermostat. No ducts of any kind are required 
and a considerable amount of basement space 
is saved. 

In addition to producing warm water heat, 
it also supplies hot water the year round for 
domestic use. 

The radiators furnished with this system are 
of the new slenderized type which occupy 4 
per cent less space than the conventional radi- 
ator and yet heat 40 per cent faster. The 
radiators may be free-standing or recessed. 

In one or two of the rooms the Burnham 
Unit Air Conditioner is substituted for 4 
radiator and these conditioners filter, warm, 
humidify and circulate the air. Two unit all 
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requ Put Dodge Quality Within Reach 
a. of Every Truck Buyer Right Now! 
ose "Rt NOW is the best time in history 
it blade, MY NEW DODGE to buy a new Dodge truck,” say 


d heavy thousands of smart buyers. Dodge trucks 
PAYS FOR ITSELF today are priced down with the lowest 


MONTH BY MONTH yet include all the famous Dodge extra- 
quality features. These features often 


Plans effect such big economies that many 
assert the “savings take care of a good 

‘ition t 2 share of the monthly payments...espe- 
ee ‘ cially when the old truck was worth 
received ' a lot more in trade today on a new 

: TED SENELICK 99 : : 

1 Public jap ina hiee Py Dodge than I expected.’ It will surprise 
you to learn how easy it is to buy a new 

Dodge truck. 

See your Dodge 


y Air es a dealer now! 
Bish This advertisement en- 
; dorsed by the Engineer- 
1 known ing Department, DODGE 
Division of Chrysler Cor- 
ndition- - poration, Manufacturers 
d by the : of os, Cars and 
MANY EXTRA-QUAL 
a in ; ITY FEATURES!— 
asement i : Fat RR} New Dodge ve “ 
: : Stake, 6-Cy - 
. os Re. : Head Engine — (133” 
- to this : W. B. with 9’ body 
acts as ae ‘ me 159” W. B. 12’ 
kde : oe eee ° 
a room 
equired ET . ec R M bo) 
it space pecause of the low 
“A available to DET Rott 
er heat, DELIVERED IN 
ind for popes hs RUCK dt Best State bie Not eg 
fot 
f Wincrase. * 
so us" vert pase °A 7 5 189 CHASSIS 
Ri i 116’ W.B 14-Ton Coe 133" 
al radi- aa wes 1 tO Ay  — 1%-Ton Stake— pti 
r. The % -Ton epee Sn. (9694 1%4-Ton Stake 159, WB bumper. 
sed. Tear bum Der dingly low BD rice Bg DELIVERED 
t correspon: DEALER. 
ng other “model of of 4 Molin ‘aKpaaa tad POUR NEAREST 


ear SEE YOUR DODGE DEALER TODAY 
FOR A “SHOW-DOWN” OF VALUE 
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INDUSTRIAL PROGRESS (Continued) 


This Venturi fitting acts as a 
pump and pulls water through 
radiator in new type air condi- 
tioning system. 


conditioners are sufficient to properly humidify 
an average seven or eight room residence. 
Summer cooling is accomplished by the in- 
stallation of an attic fan which reduces the 
house temperatures at night approximately 10 
degrees. 

The boiler used in the system may be fired 
by gas, coal, stoker, or oil, depending upon 
the preference of the owner. 

Literature and further information may be 
obtained by writing to the Burnham Boiler 
Corporation, Irvington, N. Y. 


Barron G. Collier Increases 
Car Advertising Services 


Seer G. Collier, Inc., recently announced 


the addition of several eastern trans- 
portation advertising companies to the Collier 
organization. These companies include the 
Stearn Advertising Co. of Rochester and 
Syracuse, N. Y., The Middle States Publicity 
Co. of Albany, N. Y., the newly established 
Motor Coach Film Advertising Inc., of New 
York City with its subsidiary, Transportation 
Advertising Inc., and the Jersey Railways Ad- 
vertising Co. 

T. B. Hilton, formerly general manager of 
the Jersey Railways Advertising Co., who has 
been a leading executive in the car advertising 
business for over twenty years, becomes dis- 
trict manager of Barron G. Collier, Inc., of 
New Jersey in charge of the entire states of 
New Jersey and Delaware with headquarters 
in Newark. Miss M. B. Flynn joins her former 
executive as sales representative for Barron 
G. Collier, Inc. 

H. D. Collins and J. F. Bangham, formerly 
with Stearn Advertising Co., join Barron G. 
Collier, Inc., as sales representatives in the 
Rochester, Schenectady, Syracuse, Utica and 
Cortland territories formerly serviced by 
Stearn Advertising Co., of New York. 

Sales in the Albany, Troy, Kingston and 
Glens Falls territory will continue to be han- 
dled by Bailey Howe, until recently sales rep- 
haa asi with the Middle States Publicity 

oO. 

Bernard Benjamin is New York district 
manager for Barron G. Collier, Inc., his 
widened territory embracing all the cities for- 
merly serviced by the Stearn Advertising Co., 


and the Middle States Publicity Co., together 
with Er‘e, Pa., North Eastern Ohio including 
Akron and Canton, and the remainder of New 
York state with the exception of Metropolitan 
New York City. 


Oil Company to Construct 
$2,000,000 Pipe Line 


Cees Oil Co. plans to construct a 
$2,000,000 6-inch welded pipe line from 
the Lance Creek, Wyoming, field to the com- 
pany’s refinery at Denver, according to a recent 
announcement. The line will cover a distance 
of 245 miles and have a daily capacity of about 
10,000 barrels. 


J & L Wire Rope Plant 


HE completion of a modern wire rope 

plant at Muncy, Lycoming County, Penn- 
sylvania, as an additional unit of its expansion 
and development program, was announced re- 
cently by the Jones & Laughlin Steel Corpo- 
ration, Pittsburgh, Pa. 

This new plant will be known as the Gil- 
more Wire Rope Division of the Jones & 
Laughlin Steel Corporation. It marks the entry 
of the Corporation into a new line of finished 
products including wire rope for oil country 
use, for general construction purposes and for 
industrial application. 

The fabrication and sale of the products of 
the new plant are to be under the direction and 
supervision of Robert Gilmore, general mana- 
ger, whose offices will be at Muncy, Pennsyl- 
vania. His entire business experience has been 
in the wire rope field. 


C. J. Strike Heads Idaho Co. 


C J. Strike recently was elected president 
* of the Idaho Power Company. 

He succeeds Kinsey M. Robinson, who re- 
signed to become president of Washington 
Water Power Company at Spokane. : 

Born at New Hampton, Iowa, Mr. Strike 
began his utility career in 1915 as a lineman 
and helped to construct the first electric power 
and light lines in Hitchcock, S. D. Later he 
established an electrical contracting business, 
and in 1919, in partnership with E. A. Sewell 
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fou cannot afford to be without our Complete 
atalog No. 10-U, because it contains, in addi- 
on to illustrations and descriptions of a very 
eral line of Safety Equipment, ideas on 
hat to use and how to use equipment that 
ill prevent accidents, eliminate injury to 
orkmen, and cut high compensation costs 
nd medical fees. 

very Safety Engineer, Purchasing Agent, 
eneral Manager and, in fact every one who is 
hterested in preventing accidents, should have 
copy for their personal use. If you do not 
lready have this valuable book, write for your 
vy today, and it will be sent to you by return 
hail. 


We Have aFull Line of- 


Goggles and Spectacles 
for Grinding, Chipping, 
Burning, Welding 
Acid Work, Etc. 
Coverglass Goggles 
(To be worn over 
spectacles) 
Welding Helmets 
Paint Spray Helmets 
Asbestos Hoods 
Sand Blast Hoods 
Respirators 
Respirator Hoods 
Ammonia and other 


Gas Masks 


Gloves, Mittens, 
Sleevelets, Aprons, 
Finger Cots, Coats, 

Pants, Leggings, 

One-Piece Suits, 

Spats—made of 
Leather, Asbestos, 

Rubber or Fire- 
Resisting Materials 

Wool Suits 


Hand Pads 
Wooden Sole Shoes 
Toe and Foot Guards 
Protective Hand Cream 
Hopper Car Wrenches 
Rubber Floor Mats 
Safety Ladder Shoes 
Safety Belts 
Fuse Pullers 
Safety Hooks 
Safety Cans 
Car Movers 
Window Stands 
Barrel Stands 
Carboy Inclinators 
Acid Syphons 
Emery Wheel Shields 
Signs, Bulletin Boards 
First-Aid Kits 
Saw Guards, and other 
mechanical devices 





HE SAFETY EQUIPMENT SERVICE COMPANY 


Manufacturers of a Complete Line of Accident-Prevention Equipment 


uell W. Nutt, President sae tet 


1230 St. Clair Avenue, Cleveland, Ohio 


This page is reserved under the MSA PLAN (Manufacturers Service Agreement) 





40 INDUSTRIAL PROGRESS (Continued) 


of Webster, S. D., he formed the Midwest 
Electric Company to serve Webster with light 
and power. 

When his original company was included in 
the formation of the Northwestern Public 
Service Company, Mr. Strike became sales 
manager of the new organization. 

Seven years later he was promoted to vice 
president and general manager of North- 
western Public Service, and in 1937 he became 
its president. 


Purchases for Federal Projects 


Pree anticipated by the government 
for Federal construction projects before 
August 15th include 13,550 tons of reinforcing 
steel, 9,430 tons of structural steel, 5,000 tons 
of rails and accessories, 1,915 tons of gates, 
valves and hoists, 5,050 tons of pipe and pen- 
stocks, 1,000 tons of turbines, and 500 tons of 
copper wire and other copper products, 


New Device for Rubber Tests 


M3 and users of products employing 
rubber components may be interested in 
a new method of artificial aging now in use at 
Electrical Testing Laboratories. 

The new method appears so effective that it 
is expected to supplant the older oxygen bomb 
test which up until recently has been the most 
widely used rubber aging test. 

The rubber samples are placed in containers 
under a considerable pressure of air and are 
maintained at high temperature for a period of 
only five hours. When it is remembered that 
the oxygen bomb method required from 48 to 
96 hours, the great saving in time of the new 
method may be appreciated. Specifications at 
present call for an air pressure of 80 lbs. and 
a temperature of 127 C. 

The apparatus illustrated has four separate 
bombs, each with a pressure gauge and the 
necessary control valves. A small electrically 


driven compressor supplies the air while a ho. 
air circulating system consisting of heater, fay 
and thermostat maintains the desired tempera. 
ture. 

While the air-bomb method was developed 
especially for testing of high-temperatur 
rubber compounds, the present tendency is tg 
use it for all grades of rubber. 


New Products Described at 
AIEE Meeting 


NEw high-voltage power fuse, particularly 
A suited for indoor application because it 
operates silently and without flame, was de. 
scribed at a recent meeting of the AIEE ip 
Washington by D. C. Prince and E. A. Wil 
liams, Jr., of the General Electric Switchgear 
Division at Philadelphia. 

Designated type EJ-1, the new fuse is said 
to limit short circuit current to a value sub- 
stantially below that usually encountered in 
short circuit interruptions. Its application per- 
mits the use of associated apparatus with a 
lower short time current rating than would 
otherwise be possible, since it cuts off the short 
circuit current before the available peak mag- 
nitude is reached. 

The wound core distribution. transformer, 
which embodies a design principle completely 
revolutionary in the transformer art, accord- 
ing to the manufacturer, also was described in 
a paper presented at the AIEE meeting by E. 
D. Treanor, executive engineer of the General 
Electric distribution transformer department 
at Pittsfield, Mass. 

As the name “wound core” implies, the 
important new feature of the transformer is 
its core construction of two continuous strips 
of relatively low silicon content cold-rolled 
steel, tightly wound into two metal rings 
through and around the coils. The coils are 
oval in shape and of short axial length, inter- 
leaved in secondary-primary-secondary ar- 
rangement. 
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TRANSFORMERS 
Painstaking Workmanship 


,. one of many 
reasons for 
Pennsylvania 
reliability 


Every step in fabrication 
is characterized by pains- 
taking workmanship and 
careful supervision. Design, 
construction, inspection and 
tests are all conducted in 
our own plant, resulting in 
the co-ordination of every 
detail, and in the assurance 
of reliability in every trans- 
former. Write for Bulle- 
tin 340. 


Heavy secondary leads electro-brazed directly to heavy copper bars by a 
process which results in a joint as reliable as the copper itself. This 
operation, being practically instantaneous, prevents conducting of heat 
from joint to interior of winding. 


Write for your copy 
of Bulletin 340 





TRANSFORMER CO. 


1701e-ISLAND, AVENUE, N.S. 
PITTSBURGH e¢ PENNA. 
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Bethanized Strand Meets 
Obsolescence Demands 


pees gre strand, which was first intro- 
duced by the Williamsport Wire Rope 
Division of Bethlehem Steel Company three 
years ago to meet highly corrosive atmospheric 
conditions or unusual requirements in obsole- 
scence, has met with an increasingly wide ac- 
ceptance in the utility field. By means of the 
bethanizing process, which is electrolytic, any 
desired thickness of zinc coating can be ap- 
plied to the wire, and of assured uniformity. 

Hence, bethanized strand is said to be meet- 
ing obsolescence demands under conditions 
in which strand of non-ferrous metals was 
usually thought necessary. It is made with 
three standardized coating weights which are 
respectively designed to be equal to, double, 
or triple the coating weight commercially 
known as “extra galvanized.” 

The “A” coating carries coating weights 
which meet the requirements of standard 
specifications for “double galvanized” or 
“charcoal wiped” wire in the respective sizes 
of wire; the “B” coating is twice as heavy and 
the “C” coating is three times as heavy. Since 
the bethanizing process applies the zinc elec- 
trolytically, rather than in molten form, great- 
er uniformity and also higher purity than is ob- 
tainable in ordinary galvanizing is claimed for 
it. Bethanizing, it is said, makes feasible 
heavier coatings than obtainable by hot dip- 
ping, and they are very tight and ductile. 

The greatest demand for bethanized strand 
has been in the three and seven wire types in 
the “B” coating for static wire service. 
Bethanized strand combines the advantages of 
the strength and economy of steel with pro- 
tection against corrosion adequate to whatever 
the obsolescence requirements may be. 


Flashlight Has Safety ‘Feature 


NEW industrial focusing flashlight has 

been produced by National Carbon Com- 

pany to minimize the chances of serious acci- 
dents resulting from gas explosions. 

While the ordinary flashlight is by far the 
safest means of illumination in gaseous atmos- 
pheres, it doesn’t guarantee absolute safety. 
Should the lens and bulb become broken, the 
hot filament of the lamp may ignite the gas in 
the atmosphere. Resulting explosions may 
wreck industrial plants, tunnels and large oil 
containers, and such explosions usually result 
in loss of life. 

The oustanding safety feature of the new 
“Eveready” light is that the lamp is held with 
a guard wire in a spring loaded socket. When 
the bulb is broken, the lamp base is ejected. 
This action instantly opens the electrical cir- 
cuit and chills the hot filament against the 
guard wire. 

The new “Eveready” industrial flashlight 
bears the approval labels of both the U. S. 
Bureau of Mines and the Underwriters Labo- 
ratories. 


The light is made with seamless brass tubing 
with chromium plate. It has an extra heavy 
lens, ring hangar, lamp shock absorber, a clip 
in bottom cap for extra lamp, and a range of 
500 feet. It is 94 in. x 14 in, and uses three 
No. 950 “Eveready” batteries and “Eveready” 
Mazda lamp No. 1162. The retail price (with. 
out batteries) is $3.95. 


Fire Hazards protected by 
“Mulsifyre” System 


A means of fighting fire in oil-filled 
apparatus which is known as the “Muls- 
fyre’”’ System has been introduced in this coun. 
try and Canada by the Grinnell Company, 
Inc., of Providence, R. I. Many attempts have 
been made to meet the need for an effective 
method of extinguishing such fires, but it was 
not until the inventor of this system had dis- 
covered the fact that a temporary mechanical 
emulsion could be created by impinging water 
on oil surfaces and that this emulsion would 
extinguish a fire that the work of designing 
such equipments with a reasonable assurance 
of success could go on. 

This system was first introduced and in- 
stalled in the new Battersea Station of the 
London Power Co. about four years ago and 
exhaustive tests since in England, France and 
this country have led to its adoption by many 
large power companies both here and abroad 
to protect some of the worst fire hazards, It 
has been exhaustedly studied by The Under- 
writers Laboratories of Chicago and has been 
approved by this organization for use in pro- 
tecting against such fires. The Electricity 
Commission of Great Britain in a report issued 
in March, 1938, recommends the use of emul- 
sion forming water jet apparatus of a fixed 
type for switch rooms, indoor transformer, 
underground sub-stations and outdoor trans- 
formers. 

An interesting report of the Underground 
Laboratory on “Mulsifyre” Protectors may be 
obtained from the Grinnell Co., Inc., 260 W. 
Exchange St., Providence, R. I. 


Truck Makes Record Test Run 


Nn the longest AAA-sponsored truck test 

ever held, a Chevrolet truck recently passed 
the 50,000-mile mark at Spokane, Wash, five 
months and three days after its start. This 
exceeds the previous record run by 20,00 
miles. 

The run, conducted by Harry Hartz, well- 
known former race driver, carried Stanley 
Reed of the AAA as official observer. The 
truck, a stock ton-and-a-half model, selected 
from the assembly line at Flint by E. von 
Hambach, AAA Contest Board steward, car- 
ried a 4,590 load of steel and its gross weight 
with driver and observer, was 9,260 pounds. 
The average road speed was 32.37 m.p.h, and 
it averaged 15.36 miles per gallon of gasoline. 
In its travels, the truck touched every state at 
least once. 
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larber Gas Pressure Regulators 
Better Styled —Better Made 


HE necessity for the use of reliable gas pressure regulators on 
kitchen ranges, as well as other home and commercial gas appli- 
oil-filled pees: is, NOW widely recognized. Regulators are essential to flame 
. trol, safety, and fuel economy. The eye-appeal of Barber Regula- 


| by 


een will be found wholly in keeping with up-to-date styling of today’s 
er ee ges. In fact the attractive appearance of Barber Regulators, 


monizing with modern design in most types of heating equipment, 


= s induced many appliance builders to include them as standard 
It it was qguipment. 
had dis- 


Barber Gas Pressure Regulators are built in accordance with high 


5 iandards of precision, and operate within a range of 3/10 pressure 

n would op. Neat, compact, all-bronze body, brass working parts. Size 14” a 

esigning 1,” tested and certified by A. G. A. Testing Laboratory. For Made in “a” %”, Sed » %”, 
ppliances which you sell, sponsor, or manufacture, the use of Barber 1”, 1%”, 144”, and 2” sizes. 


sura : oe Z : 
<i egulators is an additional evidence of Quality. e 


and in- Write for complete Barber Cata- 
of the log on Burner Units for Gas 


ago and Cutomeatic Appliances, Conversion Burners 
oi BARBER jer oas BURNERS ofotemun 
broa¢ P ‘ 
aici WHE BARBER GAS BURNER CO., 3704 Superior Avenue, Cleveland, Ohio 
Under- 
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REY PULVERIZER 





Plant after plant in the Public Utility industry has swung to Rik 
Pulverizers ... definitely establishing Riley as one of the lead 


A few Public Utilities using Riley Pulverizers , ,, 


Union Electric Light & Power, Cahokia . . . Repeat Order 
Edison Electric Illuminating Co., Boston . . . Repeat Ori 
Hartford Electric Light Co., Conn. .. . Repeat Order 
Potomac Electric Power Co., Washington, D.C. 
Oklahoma Gas & Electric Co. .. . Repeat Order 
Stamford Gas & Electric Co., Conn. 

City of Springfield, Il. 

City of Tacoma, Wash. 

Savannah Electric Co., Georgia 

Dubuque Electric Co., Iowa 

Central Iowa Power & Light Co. 

Lynn Gas & Electric Co., Mass. 

Upper Michigan Power & Light Co. 


RILEY STOKER CORPORATION 


WORCESTER, MASS. 


BOSTON NEW YORK PHILADELPHIA PITTSBURGH BUFFALO CLEVELAND DETROIT TACOMA 
ST. Louis CINCINNATI HOUSTON CHICAGO ST. PAUL KANSAS CITY Los ANGELES ATLANTA 


COMPLETE STEAM GENERATING UNITS 
BOILERS - SUPERHEATERS - AIR HEATERS - ECONOMIZ ERS - WATER-COOLED FURNACE 
PULVERIZERS - BURNERS - MECHANICAL STOKERS - STEEL-CLAD INSULATED SETTINGS 
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.. that’s 
what I like! 


All parts of Darling 
Fire Hydrants are ac- 
cessible and_ inter- 
changeable. 

“Darlings” require 





—and offer five other 
important advantages. 


The increasing use of 
Darling Valves is 
based on proved per- 
formance. 


The men in closest contact with Darling Valves 
and Fire Hydrants are the men who like them 
best. The dependability of Darling products 
doesn’t need an introduction; it has long been 
established throughout the water works field. 
This dependability, so characteristic of Darling 
Valves and Hydrants, is not a matter of chance. 
It is definitely planned from the beginning. 
Superior design—materials of the highest 
quality—skilled workmanship—sturdy con- 
struction—year after year these features stand 
behind every Darling product. That’s why men 
who work with Darlings say “Dependable— 
that’s what I like!” 

Men of discernment will see that this consistent 
dependability spells reduced maintenance 
costs. That’s Darling’s best recommendation. 


DARLING VALVE & MFG. CO. 
Williamsport, Pa. 


Representatives in: 
New York Philadelphia Oklahoma City Houston 
Pittsburgh Toledo Evanston, Ili. 


DarRLING 


GATE VALVES and FIRE HYDRANTS 
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...and, as a result... 


IMPORTANT SAVINGS 
IN YOUR ELECTRICAL 
DISTRIBUTION COSTS 


F the many products specifically designed by Jo 
Manville to lower cost and increase efficiency 0 
electrical distribution, Transite Conduit is a striking 
example of how well this purpose has been accomplished 
Made of two imperishable materials—asbestos ani 
cement, Transite Conduit is strong, permanent, corrosion 
resistant, fire- and weather-proof. 
UNDERGROUND, Transite’s strength permits installation with 
out an envelope. “‘Concreting-in” costs are eliminated —install: 
tion savings large. And Transite’s high resistance to corrosidl 
assures virtual freedom from maintenance. 
ABOVE GROUND-— in any exposed location—Transite Conduit 
is weatherproof. Incombustible, it is unharmed by smoke 
corrosive fumes. Hence, it offers the economy of permanetl 
efficiency, at negligible upkeep, throughout its years of servic 
Utility executives concerned with lowering electrical 
distribution costs .. . and keeping them low ...wil 
find it profitable to get all the facts on the many a 
vantages of this modern conduit. For details, addres 
Johns-Manville, 22 E. 40th St., N. Y. C. 
BCE EL eRe ee Oa aie a PORE EE 
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Veteran of many years’ service, Alumi- 
b 4 


num Cable Steel Reinforced has been 


tried by summer’s heat, by winter’s cold 


and ice. Thousands of miles of A.C.S.R. 


transmission lines, in every part of the 


world, have proved the ability of these 


conductors to weather the storms of every 


season. 


ALUMINUM COMPANY OF AMERICA 


2134 Gulf Building, Pittsburgh, Pennsylvania 
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GMC is first again—first this time with a new 
specially designed 5-man cab for utility line 
trucks. Here, at last, is full comfort and protection 
for linemen, assuring the saving of time, the 
preservation of costly man-hours of labor and 
ideal transportation conditions for regular or 
emergency runs. Available on the highly popu- 
lar GMC cab-over-engine models, the 5-man 
cab conserves space and permits of greater tool 
and equipment load capacity behind the cab. 
GMC C.0O.E. chassis are furnished in 1%-ton 
capacity and up—at prices crowding the lowest! 





Our own Y. M.A C, Time Payment Plan assures you of lowest available rates 


so 
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Pressure Type “easy operation 
1-Gallon ima = rapid discharge 
Fire E long range 


Extinguisher large capacity 


Here is the big brother that comes to the rescue of the litile fellow 
when he's trying to handle something beyond his capacity. 


Wherever there are big buses, trucks, gasoline pumps, electric loco- 
motives, transformers, panel boards, and large rotary units, this one- 
gallon pressure-operated Pyrene extinguisher offers greater pro- 
tection. 


Speed and force of application are important in fire fighting. Give 
the valve of this extinguisher a quarter turn and a strong stream dis- 
charges one gallon of vaporizing liquid in 55 seconds. 


Make sure that you have enough Pyrene one-gallon extinguishers to 
back up your smaller equipment. Write for folder No. 22. 





ryrene Alanufacturing Compan 


NEWARK NEW JE 


ATLANTA Gpeens) CHICAGO 
KANSAS CITY me SAN FRANCISCO 
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Public Utilities ‘Fortnightly 





HE review magazine of current opinion and news re- 

lating to public utilities. Conducted as an open forum 
for the frank discussion of both sides of controversial ques- 
tions—economic, legal and financial; also gives trends in 
the present-day control of these companies—governmental 
competition—state and Federal regulation. 


{| Issued every other Thursday—26 numbers a year—annual 
subscription $15.00. 


| The only magazine furnishing current and vital informa- 
tion on all subjects involving the financing, operation, and 
management of public utilities under governmental regu- 
lation and competition. 


J A magazine of unusual value and current stimulation to 
all persons holding positions with, or having a financial 
interest in, public utilities. 





ORDER FORM 


PUBLIC UTILITIES FORTNIGHTLY 
1038 Munsey Building, Washington, D. C. 





Please forward, prepaid. to the undersigned, Public Utilities Fortnightly 
(26 issues), at $15.00, beginning with the current issue. 


Name 





———————$———— 


Address 
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Robertshaw greets the C. P Range 
and congratulates the Industry on its 
achievement in certified performance. 

The full significance of perfection 
is understood by Robertshaw who, in 
turn, has worked towards constantly 
greaterperfectioninoven-heat-control. 

The performance of Robertshaw 
Oven-Heat-Control is likewise certi- 
fied — by its history of wide accep- 
tance and national reputation. The 
perfection of Robertshaw Controls 
has made them worthy companions 


to the Industry's finest ranges. 


OBERTSHAW THERMOSTAT COMPANY Youngwood, Pa. 
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Mfg. Company 1 You the Same Sowice! 
2060-80 Fields Ave 
“Kinnear Steel Rolling Doors were in- 
COLUMBUS, OHIO stalled in our building in 1914 and this 
is the first time any breakage has oc- 
curred. We feel this is quite a record, 
since they are opened and closed 
many times a day,” says Sterling Prod- 
ucts Inc. in this unsolicited letter. And 
such service records are not unusual 
for Kinnear Doors! They are durably 
built of steel, custom made for each 
doorway and serviced by a nation-wide 
organization. They are perfectly coun- 
terbalanced for effortless motor or man- 
ual. operation, and are economical to 
install in any doorway, old or new. 
Let us figure with you on your door 
problems, 








in Principat Cities 
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Have you read these OPES TED 
INTERESTING BOOKLETS? 


a 


Storm Damage? 


e Trim Now 
@ To Check Tree Hazards 
@ To Control New Growth 


@ To Insure Fine Service 


Always use dependable Davey Service 


THE DAVEY TREE EXPERT CO. KENT, OHIO 


DAVEY TREE SERVICE 











Utility executives may find these 
three booklets helpful. They tell 
something of Electrical Testing Lab- 
oratories’ facilities and suggest how 
they may be applied to your prob- 
lems. Ask us for them. 


ELECTRICAL 
TESTING 
LABORATORIES 


East End Avenue and 73th Street 
New York, N. Y. 
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HYDRAULIC TURBINES 
FRANCIS AND HIGH SPEED RUNNERS 
* Penstocks 
* Butterfly Valves 
*& Power Operated Rack Rakes 
*& Gates and Gate Hoists 
* Electrically Welded Racks 


NEWPORT NEWS SHIPBUILDING AND DRY DOCK COMPANY 
Hydraulic Turbine Division 
NEWPORT NEWS, VA. 

















A Patented Product Connelly Products 
of Controlled Uniformity ,,,,:.ed Oxidd. om 


Sponge—Regulators for 
District, Station, Service 
or Appliance — Back 
Pressure Valves — Calo 
roptic BTU Indicator 
— H,S Testers — U: 
ra Gauges — Smyly Mer 
Ready-to-use wc” —— ‘a ‘ay SE seme ocury Loaders—Distribu 
consists of Connelly selecte po Sa ti lies. 
filler, heavily impregnated ee oe ae Ht: lon Supplies 
with active, hydrated, alka- 
lized oxide—the ideal purifi- 
cation material that insures 
extra high capacity and sus- 
tained activity. Its use means 
fewer box renewals and more 


economical gas purification. a 
Shipped by boat, train or Write for 
truck. Place orders now for Bulletin No. 100-B-1 


immediate delivery. 


CONNELLY Coveanor ‘company 


CHICAGO, ILL. New England Representative: T. H. Piser, Wellesley Hills, Mass. ELIZABETH, N. J. 
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...and that means the end of restricted high 
price coal buying .. . ask any user. Today with 
Stowe Stokers you can buy the coal that repre- 
sents lowest cost per B.t.u. laid down in your 
storage yard ... with entire confidence . . . re- 
gardless of its analysis or burning character- 
istics. 

Stowe Stokers of similar construction are 
burning, at high efficiency, the entire range of 
fuels from 5% Ash Pocahontas slack to the 
high ash low fusing coals found west of the 
Mississippi River. They permit operators to 
change from one coal to another as strikes, 
fires, fluctuating mine prices, and changing 
rail, water and truck rates make one coal or 
another the more advantageous to burn. 

New, modern and characterized by impartial 
observers as the greatest forward step in 





mechanical firing in the last 10 years, Stowe 

Stokers will simplify your operations... permit 

the use of a less costly furnace construction ... 

reduce by 50% the carbon loss in the ash... 

minimize draft problems and the stratification 

of gases, and provide other efficiencies and 

economies so great that one user reported: 

“The savings I have effected with Stowe 

Stokers are so great I could not afford to use 

other types even if they were given to me free.” 
More complete details and a fully illustrated 

and descriptive catalog will 

be sent on request. Send for 

a copy. It will pay you to 

investigate Stowe Stokers’ 

many exclusive features for 

either new or modernization 

projects in your plant! 


THE JOHNSTON and JENNINGS CO., 977 Addison Rd., Cleveland, Ohio 
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A set-up for meeting 
special requirements in strand 


HEN special characteristics are required in strand, the place to 

begin is at the open-hearth furnace. The complete integration 
of all manufacturing operations under Bethlehem’s system of control, 
beginning with steel making and following through all subsequent 
phases, is an important factor in making strand to meet special 
conditions. 


BETHLEHEM STEEL COMPANY 
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HOOSIER ENGINEERING 


ICAGO 46 SO. 5TH ST., COLUMBUS, OHIO NEW YORK 
Canadian Hoosier eens Company, Lid. 
on 


RECTORS OF TRANSMISSION LINES 
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his Load Builder Lets You Sell A New Market 
GRINNELL THERMOLIER 
ELECTRIC TYPE... . . for 


& 
Ba) 





TEMPORARY CONSTRUCTION 
BRIDGE CONTROL HOUSES 
VALVE HOUSES 
GATE KEEPER HOUSES 
FILLING STATIONS AND 
PARKING LOTS 
GARAGES 
DRYING PROCESSES 
WAITING ROOMS 
CRANE CABS 
BRIDGE TOLL HOUSES 


E 
f * F 
J 
funn 


A 


Se 














This Grinnell appliance offers heating satisfac- z 
ion toa market you may have been missing—and 

worthwhile load to you. The locations listed 
bove, and similar ones you know of in the terri- 
ory you serve, are ideal spots to install the 
hermolier Electric Type. 

It provides simple, easy installation, and its THE HEATING 
daptability is such that it meets a great variety 
bf unusual heating requirements. The specially ELEMENTS 
built electric fan, combined with a dependable G-E Strip Heaters, specially built, with 
ong life heating element which is automatically ; > 
protected, assures a full measure of even heat 
herever this appliance is installed. Six sizes and 
apacities. Write today for full details on tected against over-heating by thermal 
hermolier Electric Type for your Sales Depart- over-load cut-off which disconnects 
ment, and consider this dependable unit heater Hi elie BE al clean Biahadl 
or your own power plants and _ substations. acjeglnanee = 
prinnel] Company, Inc., Executive Offices, 
rovidence, R. I. Branch offices in principal cities. 

















protective coating good for 1000° F., 
mounted to allow for expansion, pro- 


easily reset by a button control. 











| GRINNELL /MERMOLIER 
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THE DESK TEST 


Showed us how fo get better letters .. . lower typing costs!" 


AN EYE-OPENER wherever it is made! THE Easy-Writing Royals, their own secretaries and 
DESK TEST is proving to thousands of execu- operators can do letter-perfect work faster, with 
tives that better typing és possible... that, with _ less effort. Follow the lead of THE DESK TEST. 


% The DESK TEST is a fact-finding 
trial. It costs nothing, proves everything. 
Phone your Royal representative for in- 
formation, or use the coupon below. 


WORLD'S NUMBER 1 
TYPEWRITER 


World’s largest pany devoted 1 
to the manufacture of typewriters. 








GET A 10-DAY DESK TEST FREE! 
Royal Typewriter Company, Inc. 

Dep rement WPU-7218. : 

2 Park Avenue, New York City. 

@ Please deliver an Easy-Writing Royal 
to my office for a 10-day FREE DESK 
TEST. I understand that this will be 
done without obligation to me. 


Street 
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us! Water! Electricity! Telephone! 
AMCO All-Weather Manila ROPE 


and 


EAGLE” Twisted Jute PACKING 


are "standard equipment" with utilities 
all over America 


MANUFACTUP' 
AMERICAN 


= 
PR O|D\U GUS 
Brookly™. N. ¥ 


Noble ® West Si» 














PORCELAIN PRODUCTS, INC. 
PARKERSBURG, W. VA., U.S. A. 


HI-VOLTAGE INSULATORS —SINCE 1894 
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Minute Men 
525,600 


minules a year! 


1,000,000 volunteers in 3,000 
communities ... modern Minute 
Men on call for any community 
service from fighting a flood to 
building new teeter-totters for a 
children’s playground ... Cham- 
ber of Commerce members 
working, planning, dreaming 
365 days a year to make their 
communities happier, healthier, 


wealthier places in which to live. 


Working and fighting now, as 
such Americans have worked and 
fought since Colonial days, for 
the fair, free functioning of 


American life and business. 


The times, alone, have changed 


—the spirit marches on! 


Community progress still has 


its advance guard. 


Business pioneers are still out in 
front, pushing back the frontiers 
of trade and industry, opening 
new fields of opportunity, blaz- 
ing paths for others to follow. 


If you are interested in a special pamphlet on the subject of — 
teamwork in business through Chambers of Commerce, 7 
write: NATION’S BUSINESS, U. S. Chamber Bldg., ~ 

Washington, D.C. No obligation. ; 





This advertisement is published by 


NATION'S BUSINESS 


—a magazine devoted to interpreting busi- 7 
ness to itself, and bringing about a better 
understanding of the intricate relations of © 
government and business. The facts pub ~ 
lished here are indicative of its spirit and 
contents. Write for sample copy to NA 
TION’S BUSINESS, WASHINGTON, D. C. 
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1938 LIGHTING 


Light Com- 
panies have 
prompted Mer- 
chants with 
modern . mer- 
chandising 
methods. Con- 
ditions as 
shown to left 
have been de- 
leterious to 
merchant’s 
progress and 
sales, 


GOES FORWARD! 


Results of 
Light Com- 
panies activi- 
ties are start- 
ling! Newsales 
possibilities 
have’ been 
opened to Mr. 
Merchant. 
And, now 1938 
promises | still 
greater strides 
in LIGHT- 
ING! 


IEDWIn F. 








Company 


2615 Washington Blvd. 
St. Louis, Mo. 
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INDEX TO ADVERTISERS 


A 


Aluminum Company of —— 
American eg ag Compan 

American Coach Body Company, The 
American Engineering C 
American Manufacturing Company 
American-Marsh Pumps, Inc. 





B 


Babcock & Wilcox Company, The 
Baker Vawter-Kalamazoo 
Barber Gas Burner Company, — 
Barco Manufacturing C 
*Bartlett Manufacturing Company 
Bethlehem Steel C 
Black & Decker Manufacturing Company 
Black & Veatch, Consulting Engineers ... 
Burnham Boiler Corporation 

Burroughs Adding Machine Company 











Cc 


*Carpenter Manufacturing Company 

Carter, Earl L., Consulting Engineer 

Cheney, Edward J., Engineer 

a hg Motor Division of General Motor Sales 
orp. 

Cities Service Company 18 

*Cleveland Trencher Company 

*Collier, Barron G., Inc., 

Connelly Iron Sponge & Governor Company .... 

*Corcoran-Brown Lamp Division 

Crescent Insulated Wire & Cable Company, Inc.32 

















D 


Darling Valve & Manufacturing Company 
Davey Tree Expert Company, The 
Dodge Division of Chrysler Corp. 


E 


*Egry Register Comp The 

Electric Storage Battery. ‘Company, The 
Electrical Testing Laboratories 

Elliott Company 








¥F 
Ford, Bacon & Davis, Inc., Engineers 


G 


General Electric Company 
General Motors Truck & Coach Division 
*Graver Tank & sg tap eae: Co. 
Grinnell C y, In 

Guth, Edwin T., j Mirasscodng The 











H 
Hoosier Engineering Company 
I 


International Business Machines Corporation .... 
International Harvester Company, Inc. 


J 


Jackson & Moreland, Engineers 

Jensen, Bowen & Farrell, Engineers 
Johns-Manville Corporation 
Johnston & Jennings Co., The 
Jones & Laughlin Steel Corp. .... 





*Fortnightly advertisers not in this issue. 


K 


— Insulated Wire & Cable Company, Ine, 





eeeens Manufacturing Company, The 
Klein, Mathias & Sons 


Lindemann, A. J. & Hoverson Company .... 


M 


Merco Nordstrom Valve Company .. 


N 


Nation’s Business 

National Carbon Company, Inc. 

Neptune Meter Company rf 

Newport News Shipbuilding & Dry Dock Com- 
pany 








oO 


Okonite Company, The 





P 


Pennsylvania Transformer Company .... 
Pittsburgh Equitable Meter Company 
Pittsburgh Plate Glass Company 
Plymouth Division of Chrysler Corp. 
Outside Back Cov 
Porcelain Products, Inc, f 
Pyrene Manufacturing C 








R 


Railway & Industrial Engineering Company ... 
Recording & Statistical Corp. 
Remington-Rand, Inc. 
Ridge Tool Company, The 
Riley Stoker Corporation 
Robertshaw Thermostat Company .... 
Royal Typewriter Company, Inc. 











8 


Safety Equipment Service Company, The .... 


Sanderson & Porter, Engineers 

Sangamo Electric Company 

Silex Company, The 

Socony-Vacuum Oil Company, Inc. - 
Spooner & Merrill, Inc., Consulting Engineers. 
*Stanley Electric Tool Division 


Vv 


Victor Insulators, Inc. 
*Vulcan Soot Blower Corp. 





Ww 


Wagner Electric Corporation . 
Wall, P., Mfg. Supply Co. 
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PROFESSIONAL DIRECTORY 


@ This page is reserved for engineers and engineering concerns especially equipped by 
experience and trained personnel to serve utilities in all matters relating to rate questions, 
appraisals, valuations, special reports, investigations, design and construction. « « 














THE AMERICAN APPRAISAL GOMPANY 


INVESTIGATIONS e« VALUATIONS e« REPORTS 


PROPERTY EXAMINATIONS AND STUDIES for 
ACCOUNTING AND REGULATORY REQUIREMENTS 
CHICAGO - MILWAUKEE - NEW YORK - WASHINGTON - And Other Principal Cities 








vox SOTO, Bacon « Davis, nc, sare onan 


CONSTRUCTION ° APPRAISALS 
Engineers 


OPERATING COSTS INTANGIBLES 
VALUATIONS AND REPORTS 


PHILADELPHIA NEW YORK DALLAS WASHINGTON 


CHICAGO 








SANDERSON & PORTER 


ENGINEERS 


VALUATION DEPARTMENT 
APPRAISALS AND RATE QUESTIONS 


CHICAGO NEW YORK SAN FRANCISCO 








JACKSON & MORELAND 
ENGINEERS 


PUBLIC UTILITIES—INDUSTRIALS 
RAILROAD ELECTRIFICATION 


BLACK & VEATCH 


CONSULTING ENGINEERS 
Appraisals, investigations and _ re- 


ports, design and supervision of con- 
struction of Public Utility Properties 


4706 BROADWAY KANSAS CITY, MO. 


DESIGN AND SUPERVISION—VALUATIONS 
ECONOMIC AND OPERATING REPORTS 


BOSTON NEW YORK 








EARL L. CARTER 
Consulting Engineer 
REGISTERED IN INDIANA AND NEW YORK 
PUBLIC UTILITY 
VALUATIONS AND REPORTS 
814 Electric Building Indianapolis, Ind. 


JENSEN, BOWEN & FARRELL 


Engineers 
Ann Arbor, Michigan 


Appraisals - Investigations - Reports 
in connection wit 
rate inquiries, depreciation, fixed capital 
reclassification, original cost, security issues. 








EDWARD J. CHENEY 


ENGINEER 
Public Utility Problems 


61 BROADWAY NEW YORK 





SPOONER & MERRILL, INC. 
Consulting Engineers 


Design—Supervision of Construction 
—Reports—Examinations—V aluations 
20 North Wacker Drive Chicago, Ill. 
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COMBINED METERS SANGAMO TYPE HV MET 


AND TIME-SWITCHES 
The Type HV instruments co 


standard singlephase HF waft 
meter with a synchronous motor #j 
switch—in various switching ¢ 


ments—supplied with or without J 


rate register. Low cost installation nd 


TYPE HV-11-S-2 minimum space requirements mak 
them desirable for metering and 
TYPE HV-11-A om 


trolling off-peak loads. 


Modern Meters for Modern Load 


SANGAMO ELECTRIC COMPAN\ 


SPRINGFIELD, ILLIN 














hack. Docker 


PORTABLE. ELECT RX. 7:0 O7b:sS 
TOWSON, MARYLAND 
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Vises That 
m Speed Work 


Every FRILZ30( Pipe Vise Has Advantages 
That Eliminate Lost Motion 


oN 


{ 


att aniea 
py rervervey, 


Even a pipe vise—standardized as you’re used to finding them—can be 
designed to save time and effort. You find this kind of money-saving ad- 
vantages in all FRILZES0D Vises. 

All types and sizes have pipe rests and pipe benders, handy features 
that keep a lot of time and muscular effort from being wasted. 

Yoke vises of 2” and 214” capacities have ““No-Mar” jaws that pro- 
tect nickeled pipe from unsightly scratches. 

Post vises are equipped with handy holders for oil cans and dope pots. 
Vise stands have trays to hold tools in easy reach. 

FRI Léa Vises are neat and workmanlike in appearance. They en- 
dure because of their tough malleable metal frames and special tool 
steel jaws. 


You invest your Company’s money with admirable thrift when you 


specify FeIGZa0>. Buy from your Jobber. 


The Ridge Tool Co., Elyria, Ohio 


this nu ever he Stop 7 5 % of Your 


<7 Ma? Lag a og 2 es j 
ea on ry 4 Pipe Wrench Repairs 


RILAID housings guaranteed against break or warp 
—or we replace free. Entire tool of alloy metal guar- 
anteed. Practically ends repair expense and nuisance 
of wrenches out of service. 


Fel lec [f(b PIPE TOOLS 
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YES: AMERICA’S BI 
PLYMOUTH'S BIG | «: 


UYIN 


Get Nd 
For Lew Prigg 


@ The fast-sélin 
“Roadking” haga) 
ride that is thrilj 
everybody. It has 
faster steering, 
easier handling, 


se Meee mie aaNet © Plymouth isthe 
% ASK SORES Masia es, Fa Coes 6 sm “ereiat : eetetetetelgg gest ofthe leading 
Ra SEO epee, ee ees SORA? eo se ete BARRACK oa 
ro BOE RN area ee est-priced cars; 
7 inches longer th 
one; over 10 ‘inches 
longer than the othe, 


© The.“ Roadking’s" 
big, 82-h.p. “L-heat® 
engine combines 
powered perforr 
with real economy. 


@ It’s easy to ow 
Your present car wil 
probably represent? 
er large proportion af 
Plymouth’s low del 


Maface, 
INVEST IN ovina CAR 


THAT STANDS UP BEST 





front and 





—'* Detroit del price,”’ includi 


PLYMOUTH rear bumpers, bumper guards, spare wheel, tire 
and tube, foot control for headlight beam with in- 
dicator on instrument panel, ash-tray front and 
rear, sun visor, safety glass and big trunk space 
(19.3 cubic feet).“‘Roadking”’ models start at $645; 
“De Luxe’’ models slightly higher. Prices include 


5-PASSENGER SEDAN 


All Federal Taxes. State, local taxes extra. 





ered price...1 
in i sacprisione a 
monthly instal 








| ini ete it’s the same story... 
people by the thousands are com- 
ing in to see this amazing Plymouth 
‘*Roadking”’—and are buying it! 

It has a luxurious ride never before 
offered at so low a price. The body is 
cushioned on ‘‘live’”’ rubber mount- 
ings with a big, airplane-type shock 
absorber at each wheel. It has the 
quiet of scientific sound - proofing... 
the smoothness of patented Floating 


Power engine mountings...and the 
safety of double-action hydraulic 
brakes and an all-steel body. 

Come in and see why this great car 
is such an amazing success. Get in 
touch with your nearby Plymouth 
dealer today. Take a demonstration 
ride. PLymoutu Division oF CurRyYs- 
LER CORPORATION, Detroit, Michigan. 
TUNE IN MAJOR BOWES’ AMATEUR HOUR, COLUM- 
BIA NETWORK, THURSDAYS, 9-10 P. M., E. D. S.T. 


“IT COST LESS_AND | GOT 


‘tT expectedt 
Ptymouth ‘Re 
king’ to costa 
more than @ 
ocherg,"” sayt 
Fred Smith 
Aageles, Cal 
‘ But, after 
the pricet 


a demonstrate 


ride. That told me just : boutalll 
ed to know...1 bought cnéinal is 


PLYMOUTH BUILDS GREAT CARS KEE 
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